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NOTE ON METHODOLOGY

Of the seventy-nine jurisdictions (not including the United States) that are a party to the
Hague Convention No. 28 as of May 4, 2004, the United States recognizes fifty-nine
jurisdictions as a party; this series of comparative analyses includes reports on forty-nine of
those fifty-nine jurisdictions. It also provides a detailed introduction, a discussion of the
implications of relevant European Union regulation, analyses on two additional jurisdictions
(Belarus and Georgia) not recognized as a party by the United States, a chart that provides the
dates for entry into force for the eighty parties, a detailed bibliography, and the text of the
Convention.

The remaining ten jurisdictions recognized by the United States as a party that are not
addressed in this report were omitted, because the Law Library did not have either the expertise on
staff or the collections available to prepare a report, or because the party has done very little or
nothing to implement the Hague Convention No. 28. Appendix A identifies those parties to the
Hague Convention No. 28 that are not covered by this report. It is also important to note that the
enclosed report on Denmark was not updated from our previous report of August 2000 because we no
longer have a Nordic law specialist on staff.

Finally, most reports contain Uniform Resource Locator (URL) references and citations to
websites that are not part of the loc.gov domain. These URLs are provided to cite authority to the
source of information that we have relied upon to prepare the report and as a convenience for the
reader; however, some of these online references may link to subscription services not generally
available to the public or may not be maintained by the originators.
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INTRODUCTION
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION

The Hague Convention on the Civil Aspects of International Child Abduction is an
intergovernmental agreement reached at The Hague on October 25, 1980 (Hague No. 28, hereinafter the
1980 Convention), by the Hague Conference on Private International Law (HCPIL). It entered into force
on December 1, 1983, and governsissuesrelated to parental kidnapping or the removal of children under
the age of 16 acrossinternational borders and involving thejurisdiction of different countries’ courts. The
1980 Convention has the stated objectives of securing the prompt return of children wrongfully removed
to or retained in any contracting state and of ensuring that the rights of custody and of access under the
law of one contracting state are effectively respected in the other contracting states.*

As of January 2004, there were 80 Member States of the 1980 Convention. Of these, the
accessions of 59 have been accepted by the United States, the most recent one being Brazil (see appended
Chart). Under the current review process of the U.S. Department of State (DOS) affecting the twenty
contracting states whose accession has hot yet been accepted by the United States, the DOS is expediting
acceptance in the sequential order of their joining the 1980 Convention. Non-Member States of the 1980
Convention include primarily Middle Eastern, African, Asian, and Central Asian countries or territories.?

I. Member States: Issues and Problems

Although the 1980 Convention may be considered a milestone in the uniform treatment of cases
of internationa child abduction and it has been hailed as one of the most successful Hague Conventions,
some inherent weaknesses in the agreement have meant that it has not always worked as intended. Non-
Governmental Organizations (NGOs) have also criticized the 1980 Convention, or the Central Authorities
responsible for its domestic implementation, for allowing many cases to remain unresolved and their
numbers to be underestimated. ®

* Convention on the Civil Aspects of International Child Abduction, Oct. 25, 1980, art. 1, T.l1.A.S. No. 11,670, 1343 U.N.T.S. 89.
For an online text, see for example www.hcch.net or the United States Department of State (DOS) Bureau of Consular Affairs website, at
http://travel. state.gov/hague childabduction. html. Wrongful removal isdefined in art. 3 of the 1980 Convention; art. 4 deals with the children
to which it applies.

> The website of the Permanent Bureau (secretariat) of the Hague Conference on Private International Law maintainsalist of Member
States of the 1980 Convention and has abundant related materid. That list has 74 jurisdictions; it counts Hong Kong and Maceao as one entry
under “ China” and does not separate out the five overseas territories/ crown dependency of the U nited Kingdom, hence the difference of 6 parties
compared with the Law Library count. The Permanent Bureau also has been developing the International Child Abduction Statistical Database
(INCASTAT), an electronic database containing annual statistics from many of the states parties to the 1980 Convention. For a description,
see Permanent Bureau, Information Document, Preliminary Document No. 10 of July 2002 for the Attention of the Special Commission of
September/October 2002. In 1999, the Hague Conference esteblished INCADAT, a database of significant decisions contributed by some of
the Member States, chiefly in the form of summaries of leading child abduction cases but many with the full text of the case attached. The
bilingual (English and French) database is & www.incadat.com.

The U.S. DOS maintains a lig of states parties with the United Sates and provides some individual reports on relevant laws on
children of both member and non-member countries.

® Ernie Allen, foreword to International Forum on Parental Child Abduction: Hague Convention Action Agenda (a report by Prof.
Nigel Lowe, Director of the Centre for International Family Law Studies, Cardiff University, Wales, United Kingdom) iii (Apr. 1999),
www.pact-online.org/pdf/forum report.pdf. The Forum was held Sept. 15-16, 1998. The report was apparently sponsored by the National
Center for Missing & Exploited Children (NCMEC), anational clearing house and resource center funded under a cooperative agreement from
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With regard to Member States, problem areas can be categorized as those related to compliance
(e.qg., differing interpretations of the 1980 Convention or insufficiently trained judges) and those related
to non-compliance (e.g., non-enforcement of procedures, refusal to return children).

A. Problems Related to Compliance

It has been argued that attempts by the 1980 Convention to provide for cultural neutrality in
abduction disputes may be undermined by subjective state judgements in the domestic courts of the
Member States.

Serious problems apparently emerged with the 1980 Convention with regard to the interpretation
of defensesto return. The most common defense, under article 13, isthat areturn may be refusedif there
is a “grave risk” to the child of potential physical or psychological harm or an intolerable situation.
Instead of construing the provision narrowly, asintended, courtsin return proceedingsimposed their own
view of the “best interest of the child” (a principle where the court ruling on custody, not return, should

apply).*

In addition to the problem of courts’ interpretation of defenses provided for the return of children,
the ambiguity of certain 1980 Convention terms like custody rights may result in different interpretations
and prevent uniformity.® “Rights of custody” are defined for the purposes of the 1980 Convention as
“rights relating to the care of the person of the child and, in particular, the right to determine the child’s
place of residence” (article 5(a)).

A third area in which domestic courts may impose subjective interpretations is the issue of
children’ s rights and human rights. Some states' courts have reportedly interpreted a child’s right to be
heard (under article 12 of the UN Convention on the Rights of the Child) as grounds for turning Hague
hearings into domestic ones, thereby undermining the legitimacy of the 1980 Convention’s procedures.®

B. Problems Related to Non-Compliance

Problems of non-compliance by some Member States, such as attempts to condition the return of
children; the lack of adequate procedures to enforce access and visitation rights; and in particular the

the Office of Juvenile Justice and Delinquency Prevention, Office of Justice Programs, U.S. Dept. of Justice. Mr. Allenwas President and Chief
Executive Officer of the NCMEC at the time the report was produced. In 1999, the Center established the Internationa Centre for Missing &
Exploited Children, to serve as a global resource center with an international network.

* Gloria Folger DeHart, The Relationship Between the 1980 Child Abduction Convention and the 1996 Protection Convention,33
N.Y.U. J INT'L L. & PoL. 83 (2000); abstract by Caylin E. DeBlasio, available at http://www. nyu. edu/pubs/jilp/ main/issues/ 33/f. html, with
hyperlink to full text. Ms. DeHart was an Attorney Adviser with the Office of the Assistant Legal Adviser for Private International Law, United
States Department of State, and U. S. Delegate to the Hague Conference on Private International Law for the development of the 1996 Protection
of Children Convention at the time the article was written. For other views of the 1980 Convention see for example in the same journal issue:
Thomas A. Johnson, The Hague Child Abduction Convention: Diminishing Returns and Little to Cdebrate for Americans, id. at 125, via
http:/ /www. nyu. edu/pubs/jilp/ main/issues/ 33/f. html, and Carol S. Bruch, Religious Law, Secular Practices, and Children’s Human Rightsin
Child Abduction Cases Under the Hague Child Abduction Convention, id. at 49, via http://www. nyu. edu/pubs/jilp/ main/issues/33/d. html. Some

additional papers are d 0 availablevia Augrdia’s Family Court website, at http://www.familycourt.gov. au/papers/html/child_abduction.htm.

® Linda Silberman, The Hague Child Abduction Convention Turns Twenty: Gender Politics and Other Issues, 33 N.Y.U. J. INT'L L.
& PoL. 221 (2000).

°1d.
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continued resistance to return children at al, based on routine invocation of article 13 (the “ grave risk”
defense) among others; have inhibited the intended operation of the 1980 Convention.’

In the 2001 DOS report to the U. S. Congress on compliance with the 1980 Convention, Austria,
Honduras, Mauritius, and Panama were cited as “noncompliant countries;” Mexico as acountry that is
“not fully compliant;” and Germany and Sweden, among others, as “ countries of concern.”® Although
some steps have apparently been taken by Germany (see below) and Sweden to remedy the situation,
instances of non-compliance and intransigence apparently continue to be reported.®

C. Proposed Remedies

It has been suggested that increased speciaization of judges to handle only Hague cases and
targeted judicid training programs might help limit interpretation problems, as well as decrease delays
inthejudicial process. Reform of national laws might also expedite the process. Means of strengthening
the 1980 Convention’ s abduction procedures might include giving state officialsthe authority tolocateand
return children and better enforcing return orders in general.™® To combat the wide variation in practice
of the 1980 Convention’s operation and overcome weaknesses of the 1980 Convention, agreement on a
Good Practice Guide developed by the Permanent Bureau of the HCPIL has been welcomed.'* The
Permanent Bureau also determined that it would establish a Consultative Group of experts to advise on
preventive measures against abductions.™

In addition, judicid conferences on international child protection have been facilitated by the
Permanent Bureau, to allow judges and experts from Member States to discuss problem areas and make
recommendations for improvements. Several such seminars have been held between Germany and the
United States; for example, one was held at Germany’ s initiative in 2001.*

"DeHart, supranote 4; and for adetailed look at problemswith compliance asof March 2001, see Peter Nygh, Review of the Hague
Convention on the Civil Aspects of Child Abduction-the March 2001 Meeting of the Special Commisson [of the HCIPL], a paper presented at
the 25" Anniversary Conference, Justice, Courts & Community, July 26-29, 2001, Sydney, Austrdia, available at
http://ww. familycourt. gov. au/paper ghtml/nygh.html. Mr. Nygh was a Member of the Australian Delegation to the Fourth Review Special
Commission.

® Report on Compliance with the Hague Convention on the Civil Aspects of International Child Abduction (Apr. 2001), at
http://travel. state.gov/2001 Hague Compliance Report.html. Many of the countries are also cited as being problematic in the Senate
Concurrent Resolution 98-Urging Compliance with the Hague Convention on the Civil Aspects of International Child Abduction (Senate-Mar.
23, 2000), available at http://thomas/cgi-bin/query/z?c106:S.CON.RES.98:.

° See for example Hickman's Resource Center, Overview: German History of child Abduction & Boycott of Access at
http: //www. michael -hickman. org/eng/ger man_history/german_history caboa.html; CRC Watchdog, Quality Human Rights Violations Made
in Germany: Innerstate & International Events - 2001, at http://www. crc-watchdog. org/ content/ger many/events 01. html; William McGurn,
Sweden Fights To Protect Child Abductors: Amanda Won't Be Home for Chrisgmas, OpPiNION JOURNAL (WSJ), Dec. 23, 2002, at

http://www.freerepublic.com/focus/news/811221/posts.

** Silberman, supra note 5.

* See for example House of Commons Hansard Debates for 3 May 2001 (pt 35), under “ Child Abduction” and “ Sir John Stanley
(Tonbridge and Malling), United Kingdom Parliament site, at http://www.parliament.the-stationery-
office.co.uk/pa/cm200001/cmhansard/vo010503/debtext/10503-35.htm.

? See Guide to Good Practice, at http://www.hcch.net/e/conventions/guide28e.html and Background Document, at
http:/ftp. hcch.net/doc/ prevmeas _backe.doc.

* See Judicial Seminar on the International Protection of Children, De Ruwenberg, Oct. 20-23, 2001, available at
http:/ /www. heeh. net/e/ conventions/seminar . html .
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II. Non-Member States: Issues and Problems

Various reasons have been adduced in cases where a given jurisdiction has not become a
contracting state. At present many African countries may be either too embroiled in civil unrest or too
impoverished to focus on issues like parental child abduction; if anything, the concern is fighting abuses
of children’srights, such as their being kidnaped to be soldiers. There also may not be much pressure
on African countries to join because of the relative lack of international child abduction casesinvolving
them. For example, the largest number of open abduction cases the United States has with an African
nation is reportedly seventeen with Nigeria.™

In regard to countries of Islamic tradition, acceding to the 1980 Convention is apparently
problematic because of ther different concept of family law. Such countries tend to give privilege to
nationdity or religion, either in accordance with specific provisions of their Civil Codes or in accordance
with existing case law.* Although under international law “the interests of the child” generally guide
parenting arrangements following marital disputes, Western legal systems characteristically provide for
an equal sharing of parental responsibility and the concept of joint custody, whereas under Islamic law
parental responsibilities are distributed in a non-equal and complementary manner. Custody is attributed
to the mother, depending on the sex of the child and different interpretations of Koranic law; parental
authority, insofar as guardianship isinvolved, isattributed to thefaher. Moreover, according tolslamic
law, Islamic personal statusis given priority if conflicts of nationality arise in a mixed marriage with a
non-lslamic spouse.*® Islamic law and its relation to secular law may also vary from country to country
and within asingle country. For example, multiethnic Irag has many different religious schools but also
a Civil Code, developed under secular governments since 1959, that has relatively modern legal
protections for a Muslim country and that prohibits male favoritism in child custody disputes. Iragi
professional women have voiced concern, however, that a Governing Council decision approved on
December 29, 2003, ordering that family laws be “canceled” and issues be placed instead under the
jurisdiction of Islamic law, may jeopardize such protections, even if at present there is no threat of its
becoming law. "

It may be noted tha Islamic law may also be applied in Western state parties to the 1980
Convention and enforced in Wegtern courts. This complicating factor creates a burden on those courts

* U.S. DOS Bureau of Consular Affairs, “Open Abduction Cases by Country,” available at
http://travel. state.gov/2003 June Hague Attach. html.

** Caroline Gosselain, Child Abduction and Transfrontier Access: Bilateral Conventions and Islamic States-A Research Paper, p. 9,
prepared for the Permanent Bureau as Preliminary Document No. 7 of August 2002 for the Attention of the Secial Commission of
September/October 2002, available at http://www. hcch. net/e/ conventions/r eport28e. html, under the heading “ 2002.”

*1d. at 8-9. See alo U.S. DOS Bureau of Consular Affairs website, at http://travel.state.gov/islamic family law.html. For
overviews of the Islamic family law systemsof several individual countries, see for example ANNE-MARIEHUTCHINSON and HENRY SETRIGHT,
INTERNATIONAL CHILD ABDUCTION (Bristol, England, Family Law, 1998).

" Pamela Constable, Women in Iraq Decry Decision To Curb Rights—Coundil Backs|slamic Law on Families, THE WASHINGTON PosT,
Jan. 16, 2004, at http://www.washingtonpog.com. The decree is described as “ brief and vague” and apparently makes no specific reference
to family law issues or to branches of Islamic law (such as the strict sharia legal doctrine) that would replace the Civil Code. This ambiguity,
according to lawyers and other experts in Iragi women's groups, is of particular concern, however, because different Islamic sects in Irag
apparently advocate different policies for the legal and marital rights of women. Id.
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to preserve the state’s public order, constitutional rights, and the legal sandard of human rights while
respecting the needs in special cases of persons who maintain aforeign nationality.*®

For other states, the multiple legal systems of religious minorities makes adherence to the 1980
Convention problematic, because no single uniform family law is applicable. Insofar as possible, states
likeIndia, Indonesia, Malaysia, the Philippines, and Singapore |eave domestic law issuesto each minority
judicial system to handle. In Malaysia, moreover, legisative competence in Islamic law is attributed to
each state rather than to the Federation.™ In general among Asian countries, private international law
rules are not uniform, even if individual countries are homogeneous societies with a homogeneous legal
system.

Some countries, like Indonesia and Japan, simply have not seen any benefit in joining the 1980
Convention, because removal of children from their territory is not currently a problem. It has been
pointed out that for Japan, “ politicdly, there is no srong incentive” to ratify the 1980 Convention,
because it would have to return abducted children to foreign spouses. At present, Japan does not enforce
child custody orders from foreign countries, nor is parental kidnapping deemed a crime there. As for
future prospects for Japanese member ship in the 1980 Convention, a Foreign Affairs Ministry spokesman
commented that Japan has been studying the 1980 Convention since its ratification and therefore has not
yet ratified it.*

Other countries, like Papua New Guinea and the Philippines, have indicated in the past that they
were considering membership, but they have not taken any stepsto actualizeit.?* Still others, for example
the People' s Republic of China, have sent observers to a Special Session of the 1980 Convention and
reportedly indicated an intent to become a Party, but have not yet done so.*

II1. Related Major International and Regional Child Abduction Agreements

Thereare several other major international and regional agreements having todowithinternational
parental child abduction in addition to the 1980 Convention. On October 19, 1996, the HCPIL opened
for signature the Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement, and
Cooperation in Respect of Parental Responsibility and Measures for the Protection of Children (Hague
No. 34) (hereinafter the 1996 Convention). It entered into force on January 1, 2002.%

' Germany is a case in point. See Mathias Rohe, Islamic Law in German Courts, available at
http://www.comune.pisa. it/casadonna/htm/hawwalrohe. pdf.

** Jun Yokoyama, General Survey of Private Law Issues in Asia 5 (c. 2003), at
http://www.soc.nii. ac.jp/jsil/Panel %20E1%20Y okoyama20paper. pdf.

? Doug Struck and Psychic Sakamaki, Divorced From Their Children in Japan, Foreign Fathers Have Few Custody Options,
WASHINGTON Post Foreign Service, 2003, included in Dads Divorce Magazine-Essays, available at
http://www. dadsdivorce. com/mag/ essay. php/0717Japan.html; Children's Rights Council Japan, Children's Rights Issues in Japan,
http://www. crcjapan. com/en/issues.html, as last modified Jan. 1, 2004.

# See Parliament of Australia, Senate, Helping AustraliansAbroad: A Review of the Australian Government’ s Consular Services, Ch.
2: International Consular Arrangements, under 2.8, at http://www.aph.gov.au/ Senate/committee/fadt ctte/consular/report/c02.htm. No date
given; from the context it seems to be a 1997 document. Section 2.8 states that the Australian Government had “ been encouraging regional
countries and major migrant source countries to accede to the Convention.”

* Nygh, supra note 7.

* These are mentioned in Gosselain, supra note 15.
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Regional agreements include the Council of Europe’s European Convention on Recognition and
Enforcement of Decisions Concerning Custody of Children and on Restoration of Custody of Children of
May 20, 1980 (also known as the Luxembourg Convention)®* and the Inter-American Convention on
Inter national Return of Children (Montevideo Convention) that was opened for signature on July 15, 1989,
by the Organization of American States.”> Also noteworthy is a new Regulation of the European Union,
adopted in November 2003, whose aim isto curb the number of child abduction cases among EU Member
States. Directly applicable in March 2005, the Regulation establishes which court will have jurisdiction
over such cases, provides for automatic recognition and enforcement of access rights among all Member
States, and recognizes the right of the child to enjoy contact with both parents.®

There are also more general conventions on the protection of children. The United Nations set
down basic principles for the legal protection of children worldwide in the United Nations Convention on
the Rights of the Child of November 20, 1989.*" As of November 2003, 192 countries had become state
Partiesto this Convention — more than any other human rightstreaty in history.?® The Vienna Convention
on Consular Relations of April 24, 1963, like the U.N. Convention, serves as a basis for cooperative
bilateral agreements concerning child custody (see also below). The African Union does not have a
convention on international parental child aduction, but there is the African Charter on the Rights and
Welfare of the Child, which was adopted by the Organization of African Unity on July 11, 1990. The
Charter has provisions on the best interests of the child, the enjoyment of parental care, and the prevention
of parental abduction, among others.?

Thus, even if astate is not aMember of the 1980 Convention, it may cooperate with other states
by means of other international instrumentsin the handling of parental abduction and child custody cases.

IV. Bridging the Gap Between Member and Non-Member States

One means of circumventing the differences in approach to custody issues between Western and
Islamic legal traditions may be the 1996 Hague Convention. The HCPIL describes it as, providing “a
remarkable opportunity” for building bridges between legal systems with diverse cultural or religious
backgrounds, and notes that Morocco, which has an Islamic legd system, was one of the first states to
ratify it.*> The 1996 Convention is seen as reducing some of the flaws in the 1980 Convention noted

2 191.L.M. 273 (1980).

*Available in English tranglation on the OAS website, at http://www.oas.or g/juridico/english/tr eaties/b-53.htm.

% See Council Regulaion (EC) 2201/2003, Concerning Jurisdiction and the Recognition and Enforcement of Judgments in
Matrimonial Matters and the Matters of Parental Responghbility, Repealing Regulation (EC) No 1347/2000. 2003 OJ [Official Journal of the
European Communitieg (L338/1) (Dec. 23, 2003). The Regulationisdiscussed in detall inthe Law Library of Congress report on the European
Union, infra.

> G.A. res. 44/25, annex, 44 U.N. GAOR supp. (No. 49) at 167, U.N. Doc. A/44/49 (1989), entered into force Sept. 2, 1990. The
text is avail able on the Office of the High Commissioner for Human Rightsof the U.N. website, along with the status of ratifications and States
reservations, at http://www.unhcr. ch/html/menu3/b/k2crc. htm.

** See How Many Countries Have Ratified the Convention? at http://www.unicef.org/ crc/fag. htm.

? African Charter on the Rights and Welfare of the Child, OAU Doc. CAB/LEG/24.9/49 (1990), available at http://www. africa-
union.org/home/Welcome.htm (click “ Officid Documents” then “ Treaties, Conventions, & Protocols’). The Charter entered intoforce on Nov.
29, 1999. Some 46 of 53 African Union Member States have signed and/or ratified the Charter.

% See News and Events for 2003, entry date 01/04/2003, at http://www. hcch. net/e/ events/events. html .
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above by providing for new jurisdictional rules, specifications on choice of law, and a strong enforcement
regime. In so doing, it makes the non-return of the child a fina resort.*

Another possible means of resolving internationa custody and access conflicts is through the use
of bilateral instruments. These may take variousforms, e.g., bilateral conventions on administrative and
judicial cooperation (including those inspired by multilateral conventions like the 1980 Convention and
L uxembourg Convention, limited cooperation agreements, and specific bilateral agreements), consular
cooperation agreements, and administrative agreement protocols. France, for example, has forged
agreements of these types with Algeria, Egypt, Lebanon, Morocco, and Tunisia. The Franco-Moroccan
and Franco-Tunisian conventions have been described as appearing to be the nearest syntheses of the
Hague and Luxembourg Conventions. While including “classical provisions’ found in multilateral
Convention-inspired bilateral instruments, a 1988 Franco-Algerian Convention also innovates by
prescribing that the rights of custody and the rights of access acrossinternationa borders must be linked.
Australia, Belgium, and Canada have also concluded bilateral agreements with Islamic countries.® The
U.S. DOS has indicated, however, that the U.S. Government prefers to enter into multilateral treatiesin
mattersof privateinternational law, because they provide most of the mutual benefitsto be expected from
abilateral treaty (while also facilitating the development of aunified legal regime among the states parties)
and do not entail the “long, uncertain, and resource intensive process’ that is required for Senate consent
to bilateral treaties.®

Judicial conference may also be a means of resolving problems related to child abduction cases
between states party to and not party to the 1980 Convention. As a result of a January 2003 United
Kingdom-Pakistan judicial conference on child and family law, for example, the two sides reached a
consensus on principles to be followed in handling such cases involving their respective citizens.**

Prepared by Dr. Wendy Zeldin
Senior Legal Research Analyst
January 2004

* DeHart, supra note 4.
% Gosselain, supra note 15, at 11-22.

* Frequently Asked Questions (regarding international parental child abduction), available at http://travel. state.gov/ci_fag. html.

% See United Kingdom-Pakisan Judicial Conference on Child and Family Law, London, England, Jan. 15-17, 2003, at
http:/ /www. heeh. net/e/ conventions/seminar . html .
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LAW LIBRARY OF CONGRESS
IMPLICATIONS OF EUROPEAN UNION REGULATION
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

In the European Union (E.U.), acommunity composed of multicultural and multiethnic societies,
where citizens move freely across borders, the abduction of children isagrowing problem. Frequently,
abductions occur among E.U. citizens, residents of a particular Member State, who decide either to
wrongfully removeor illegally retain achild in theterritory of another E.U. Member State. TheMembers
that have witnessed an increased number of abduction cases are France, Germany, and the United
Kingdom, while others, such as Greece and Portugal have dealt with fewer cases. Sinceall the Members
are contracting parties to the 1980 Hague Convention on the Civil Aspects on International Child
Abduction, E.U. citizenswhosecustody rightshave been violated have extensively utilized the procedures
established by this Convention.

However, as of March 1, 2005, any abduction cases involving E.U. Members will also be
governed by a new Regulation adopted on November 27, 2003. Severa of its key provisions on
jurisdiction and returning children will take precedence over the equivalent provisions of the Hague
Convention. The latter will continue to govern issues not dealt by the Regulation, as well as abduction
cases involving E.U. Members and third countries that are also parties to the Convention.

One of the Regulation’s objectives is to eventually eliminate the abduction of children in the
Community through the abolition of exequatur,* so that decisions on access rights and the return of the
child in one Member State will be automatically recognized and enforced in another Member State.

Another important step is the recognition and enforcement of the right of a child to retain contact
with both parents. The European Commission anticipates that application of this Regulation by the
Member States may have “ a deterrent effect” on future abduction cases.?

I. Council Regulation (EC) No 2201/2003
A. Legal Basis

The Council Regulation (EC) No 2201/2003 bears the title: Concerning Jurisdiction and the
Recognition and Enforcement of Judgments in Matrimonial Matters and the Matters of Parental
Responsibility, repealing Regulation (EC) No 1347/2000.% Itslegal basisis provided by articles 61(c) and
67(1). The first authorizes the Council to adopt measures in the area of judicid cooperation in civil
matters, and the latter allows the Members States to share the right of initiative to introduce a new piece
of legislation with the Commission for a limited period. The Regulation was based on a proposal from

* Many civil law countries require that in order for aforeign judgment to be enforced domestically, an exequatur must beissued. An
exequatur proceeding is a requested court order declaring that a foreign judgment is enforceable. See Dahls' Law Dictionary, at 185.

? See COM(2002) 222 final.

3 0JL338/1 (12/23/2003).
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the Commission and on an initiative presented by France in 2000, regarding mutual enforcement of
judgments on rights of access to children.

B. Scope

The scope of this Regulation is not limited to issues related to child abduction. In general, it
intends to solve conflicting issues related to jurisdiction, recognition, and enforcement of judgmentsin
family relations and questions of parental responsibility. Recognition and enforcement of judgmentsin
family matters is an important aspect in the Union’s effort to create a common judicial area in civil
matters, based on trust and confidence in the judicia systems of its Members.

Protection of children and according respect to their basic rights are reflected in a number of
provisions. Certain principleswhich are common tothelegal systemsand traditions of the Members, such
as equality of all children before the law irrespective of marriage of parents and the best interest of the
child, arerecognized in the Preamble of the Regulation. Mention is also madeto article 24 of the Charter
of Fundamental Freedoms Protection, proclaimed inNicein 2000, which recognizesthree basic rightsthat
arerelevant and essential in abduction cases: children’s voices and opinions must be heard on issues that
are of concern to them; the child’ s best interest must be taken into consderation; and a child has theright
to maintain a personal relationship and contact with both parents on a regular basis.

C. Definitions

Several of the terms and concepts used in the Regulation were modeled after the Hague
Convention. Thus, “wrongful removal or retention” of a child occurs when:

. the removal or retention violates the rights of custody acquired by judgment or by
operation of law or by an agreement of the Member State where the child had its
habitual residence immediately prior to being removed or retained;

. the custody rights were actually exercised, either jointly or alone, at the time of
removal or retention.

The term of “rights of custody” is defined as including the rights and duties rel aing to the care
of achild and especially the right to determine the residence of the child. “Rights of access’ include the
right to take a child to a place other than his habitual residence for alimited period.

II. Critical Issues in Abduction Cases
A. Central Authority

The Members are required to designate one or more Central Authoritiesto ensure the smooth and
effective application of the Regulation. These authorities may communicate through the European Judicial
Network established in 2001.* The Members must also forward the names, addresses, and means of
communication for the Central Authorities, and the languages accepted for the communications, to the
Commission within a 3-month period after this Regulation enters into force.®

* By virtue of Decision No 2001/470/EC.

* The Regulation enters into force on Aug. 1, 2004.
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A parent whose custody rights have been violated may proceed either through the Central
Authority of hisresidence or directly approach the central authority of the Member State where the child
has been taken. The Central Authority is empowered to perform the following tasks:®

. collect and exchange information on the status of the child and on decision related to
the child

. provide information and assistance to those who have cugtody rights

. facilitate communication between courts, especidly in case a court has decided not to

return a child under article 13 of the Hague Convention (In this case, a copy of the
court’s order on non-return and other documents must be transferred to the court in the
Member State where the child has its habitual residence immediately prior to being
wrongfully removed or retained.)

. facilitate communication between the court which has jurisdiction with another court,
if the original court decides to transfer the case to a court in another M ember State on
the grounds that the child in question has a particular connection to the other State and
the second court is better suited to hear the case.

II1. Return of the Child’

Recital 17 of the Preamble clarifies that in case of wrongful removal or retention of a child, the
provisions of the Hague Convention will continue to apply, as complemented by article 11 of the
Regulation. A parent whose custody rights have been violated has the right to file an application to
request the return of the child based on the Hague Convention. In this case, the Regulation imposes a
number of procedural safeguards, which must be followed by the courts of the Member States. These
require that:

. the child be given a chance to be heard during the proceedings, depending on his age
and maturity;

. the court must act expeditiously in such proceedings based on national law provisions;

. the court should render its decision within 6 weeks after the application is filed before

the court, unlessit is impossible to do so;

. the court cannot refuse to return a child based on article 13b of the Hague Convention
if it has been edablished that security measures have been taken to protect the child
after hisreturn;

. the court cannot refuse to return the child unless it has heard the person who requested
the return of the child.

® See art. 55 of the Regulation.

" See art. 11 of the Regulation.
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IV. Jurisdiction®

The Regulation establishes that the court of the Member State where the child had its habitual
residence immediatdy prior to being illegally removed or retained, retains itsjurisdiction, until the child
acquires a habitual residence in another M ember State and:

. the person with custody rights has acquiesced to the child’sremoval or retention; or

. the child has resided in that other Member State for a period of at least 1 year, after
the person with custody rights has had or should have had the knowledge of the
whereabouts of the child, and the child has settled in his new environment. In this
case, a number of additional conditions must exist, including the requirement that no
reguest to return the child has been filed within a year from the person with custody
rights discovering the child’ s whereabouts; a request to return the child has been
withdrawn, and others.

V. Enforceability of Judgments concerning Rights of Access and Judgments Requiring the
Return of the Child’

An important innovation introduced by this Regulation is the abolition of exequatur, or the filing
of arequest in a domestic court to declare a foreign judgment enforceable. As a result, the rights of
access granted in a judgment are recognized and enforceable automatically in another Member State,
provided that the judge who decided on question of visitation rights has issued a certificate. *°

The same applies to judicid orders for the return of the child; there is no requirement for a
declaration of enforceability to be issued by a domestic court. The judge, who ordered the return of the
child will issue a certificate of enforceability, provided that the following criteria are met:

. the child was given an opportunity to be heard, unless it was not appropriate due to the
child's age;

. the parties involved had an opportunity to be head; and

. the court that issued the order had taken into consideration the provisions of article 13

of the Hague Convention.
VI. Conclusion

As the EU moves into gradually establishing a common judicial area in civil matters, and as
abduction of children becomes a more common phenomenon, especidly in interstate marriages, the need
to establish conciserulesto resolve conflicts of jurisdiction at the EU level in cases of parental abduction
and child retention has become gpparent. Adoption of Regulation (EC) No 2201/2003 by the EU
accomplishes three basic objectives: resolves athorny conflict of jurisdiction matter, by determining that
the court of the Member State where the child was habitually resident prior to being illegally removed or

® See art. 10 of the Regulation.
° See art. 40 of the Regulation.

** The form of the certificate is appended to the Regulation.
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retained, retains its jurisdiction until the child acquires a habitual residence in another Member State;
recognizes the child’ sright to enjoy contact with both parents; and abolishes exequatur procedure through
the automatic recognition and enforceability of access rights by all Members. However, whether or not
the applicability of this Regulation, as of 2005, by EU Members will discourage future child abduction
cases across the Community, as the Commission anticipates, remains to be seen.

Prepared by Theresa Papademetriou
Senior Legal Specialist
March 2004
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LAW LIBRARY OF CONGRESS
ARGENTINA
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION

Introduction

The Hague Convention on the Civil Aspects of International Child Abduction adopted on October
25, 1980, during the 14" Session of the Hague Conference on Private International Law, was ratified by
Argentina® effective June 1, 1991. On May 31, 1998, pursuant to article 45 of the Convention, the
Argentinean government transmitted a declaration rejecting the extension of the Convention to the
Falkland Islands by the United Kingdom of Great Britain and Northernlreland. Argentinaalso reaffirmed
its sovereign rights over the Malvinas (Falkland Islands), South Georgia, and South Sandwich Islands.
It applies to all countries Argentina recognizes as parties thereto.?

I. Domestic Laws and Regulations Implementing the Hague Convention

The Central Authority for the Convention in Argentina is the Direccién General de Asuntos
Juridicos-Direccion de Asistencia Judicial Internacional of the Ministry of Foreign Affairs, International
Commerce and Worship.®

A. Return Requested from Abroad

The Central Authority addresses only the administrative and informational functions, because the
judiciary alwaysdecides on thereturn of achild or thevisitation schedule. Once an application for return
has been received, the Central Authority will verify that the petition complies with dl the requirements
provided for under the Convention. Before seeking achild'sreturn or voluntary visitation from the parent
in whose residence the child is located, the Central Authority must obtain the prior approval of the
requesting parent. If the child s return or voluntary visitation schedule does not take place at this first
stage, the petition will have to be submitted by a private attorney to the competent court. The Central
Authority will provide the appropriate court with a general background of the Convention and will also
offer its assistance to the court during the proceedings.

The Central Authority' s role is administrative and informative, whereas the judiciary decides on
the feasibility of the application for return or access rights.

* Law 23857 of Oct. 19, 1990 in BoLETIN OFiciAL [B.O.] Oct. 31, 1990.

* Countries where the Agreement is effective with the Argentine Republic: Australia, Austria, Bahamas, Belarus, Belgium, Belize,
Bosnia and Herzegovina, Brazil, Burkina Faso, Canada, Colombia, Costa Rica, Croatia, Chile, China, Hong Kong Region, China- Macau,
Cyprus, Denmark, Ecuador, Slovakia, Slovenia, Spain, United States of America, Former Republic of Yugoslavia, Fiji, Finland, France,
Georgia, Germany, Greece, Honduras, Hungry, Ireland, Iceland, Israel, Italy, Luxembourg, Malta, Mauricio, Mexico, Moldova, Monaco,
Norway, Netherlands, New Zealand, Panama, Paraguay, Poland, Portugal, UK (Ide of Man, Cayman Islands, Falkland Islands, Montserrat,
Bermuda), Check Republic, Romania, Saint Kittsand Nevis South Africa, Sweden, Switzerland, Turkmenistan, Turkey, Uruguay, Uzbekistan,
Venezuela, Yugoslavia, and Zimbabwe.

® Law 24190 Ley de Ministerios art. 17 inc. 11 and Decree 488/92 and Ministerial Resolution 203/94. Ministry of Foreign Affairs,
International Trade and Wor ship, General Department for Legal Matters, Division for International Legal Assistance, address: Esmeralda1212 -
4th floor (1007) - Federal Capital - Argentine Republic, Telephone: (54) 11 4 819-7000 extensions; 7629/7187, Fax: (54) 11 4 819-7170/7121
email : menores@mrecic.gov.ar .




Law LiBRARY oF CONGRESS — 16

However, the Central Authority does not provide legal assistanceto private individual s during the
proceedings before Argentine courts. A private lawyer will have to be hired to carry out the judicial
aspect of the request. Those who cannot afford a private lawyer, and who qualify, may obtain the
assistance of a public funded attorney.

Similarly, once the judicial stage has been instituted, the Central Authority will be a the Court
and the parties' disposal to provide any information necessary for the implementation or application of the
Convention with regard for the best interest of the child.

When the minor's domicile has not been located, the Argentine Central Authority will inform
Interpol, the agency which will be in charge of locating the minor in question.

B. Return Requested from Argentina

The petitioner must fill out a standard set of forms from the Central Authority and return them
to the Central Authority intriplicate. Thisform requestsall theinformation necessary to locate the child,
including identity information concerning the child and the person who has taken the child; the child' sdate
of birth; the reasons for claiming the return; and information on the presumptive domicile of the child.
A copy of the judicial decision or agreement on the custody of the child may also be attached.” Seeking
legal counsel is recommended in order to complete the form, although this is not required. In case the
petition is addressed to a non-Spanish speaking country, the forms will have to be submitted both in
English and Spanish.

Once all documents have been submitted, the Central Authority will evaluate whether the case
meets all the requirements of the Convention. If the case is admitted, the Central Authority will send the
return and visitation petition to the Central Authority of the requested country. The proceedings abroad,
of course, will depend on the internal regulations of the respective Central Authority together with the
procedural norms applied by the competent courts. In many cases the petitioner will haveto hire aprivate
attorney in the requested country. If the petitioner cannot afford to hire a private attorney, he may
investigate whether he qualifies under Argentine law to receive free legal advice and become eligible for
such assistance abroad.

The petitioner will be kept informed by the Argentine Central Authority about the status of his
case since both Central Authorities will be in constant contact about the case.

Argentina has also become a member to the Inter-American Convention on International Return
of Minors (IACIRM) adopted in Montevideo, Uruguay, on July 15, 1989, and ratified by Argentina on
November 1, 2000.> This Convention applies to any return case involving a minor whose permanent
residence is in any of the member countries’ and has been illegally or wrongfully taken abroad. The
Convention also applies to the enforcement of visitation and custody rights.” The IACIRM also provides

* Jose Carlos Arcagni, La Convencién de la Haya sobre |os Aspectos Civiles de la Sustraccion Internacional de Menoresy el Derecho
Internacional Privado Tuitivo, 1995-D RevisTA JURIDICA ARGENTINA LA LEY, Sec. Doctrina, 1032 (Buenos Aires, 1995).

® Law 26358 of November 1%, 2000 in Boletin Oficial (B.O.) Dec. 12, 2000.

® Member countries are: Argentina, Belize, Bolivia, Brazil, Colombia, Costa Rica, Ecuador, Guatemda, Haiti, Mexico, Paraguay,
Peru, Uruguay and Venezuela, see http://www. oas.org/juridico/ spanish/firmas/b-53. html.

" Qupra note 5, art. 1.
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that for members of the Organization of American States that are party to this Convention and also party
to the Hague Convention on Civil Aspects of International Child Abduction, the IACIRM will apply,
unless stated otherwise between the parties through bilateral agreements.®

II. Domestic Laws Regarding Child Abduction and Parental Visitation

Under the Criminal Code,® the punishment for anyone who takes and hides a minor 10 years of
age or younger from the control of his parents, guardian, or person in charge of him is Oimprisonment
from 5 to 15 years.'® Scholarly opinion is not clear on whether a parent who takes a child from the other
parent is guilty of this crime.™ However, a number of court decisions' have suggested that any parent
who takes and keeps a child out of the control of the parent who has been judicially assigned the custody
of the child is guilty of this crime.

Law 24270" created the crime of Impedimento de Contacto de Hijos Menores con sus Padres no
Convivientes (preventing minorsfrom having contact with thenon-custodial parent). Therefore, the parent
or athird person who illegally prevents or obstructs contact between a minor and his non-custodial parent
will be punished with imprisonment from 1 monthto 1 year. If the child isyounger than 10 years of age
or handicapped, the punishment is imprisonment from 6 months to 3 years.*

The same sanctions would apply to the parent or third person who, in order to prevent the parent
not living with the child from contacting him, takes the child to another domicile without judicial
authorization. If, with the same purpose, such a person takes the child out of the country, the punishment
would increase up to double the minimum and half of the maximum.™

In such cases, the court must take all necessary measures to restore the parent' s contact with the
child within 10 days.”® The court must also establish a provisional visitation schedule to be applied for
not more than 3 months, or if there is already avisitation schedule, the court must enforce it."’

Although articles 5 and 21 of the Convention guarantee some type of visitation schedule during
the return proceeding, the courts have interpreted these provisions narrowly considering that the

®1d. art. 34.

° 0. y Florit, Cédigo Penal de la Replblica Argentina, Editorial Universidad, Buenos Aires, 1997.
°]d. art. 146.

d. at 347.

> Camara Nacional Criminal y Correccional, Sala ll, December 3, 1987, in Boletin de Jurisprudencia Camara Nacional Criminal
y Correccional, 1987, No. 4 at 1680; Sala lll, May 27, 1992 in Boletin de Jurisprudencia Camara Nacional Criminal y Correccional, 1992,
No. 2, at 141; Salal, June 28, 1994, in Boletin de Jurisprudencia Camara Nacional Criminal y Correccional, 1994, No. 2, at 77.

** Law 24270 of Nov. 3, 1993, amending the Criminal Code published in B.O., Nov. 25, 1993.
*1d. art.1.

®d. art. 2.

*1d. art. 3.1.

d. art. 3.2
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Convention does not expressly require member countries to establish or enforce a visitation schedule
during the conventional procedure.”® There are some scholarly opinions to the contrary; some authors'
have interpreted the Convention as very clear in requiring Central Authorities to file petitions for
visitation, as well as return purposes. According to J.C. Arcagni, the Convention does not require the
precondition of enforcing parental vidtation rights to the issue of abduction itself. According to this
author, the narrow interpretation that the courts have adopted may be dueto the fear that visitation rights
that may require taking the child out of his habitual residence or domicile may create the risk of
abduction.?® Thus, in order to avoid such risks and conflicts, the Central Authorities will have to play a
very important role to secure the conditions and timing of the visits through permanent and effective
supervision over the minors.*

According to sources from the Argentine Central Authority, Dr. Ignacio Goicoechea, to date, all
Argentine courts have waited for the court deciding on the issue of the custody of the child to establish
the visitation schedule provided for under Article 21 of the Convention. However, in many cases a
voluntary agreement between the parties was reached during the return proceedings.

The Argentine Civil Code™ establishes that in some cases, express consent of both parents will
be required in order for the minor to carry out certain actions.

This provision refers to parents legally married and living together with the child, as well as
parents that are separated or divorced, especially when one of the parents has physical custody of the
minor, and the other has only visitation rights.

Authorization to leave the country is included among the actions for which express consent is
required by both parents. This means that either the father or the mother may grant or deny this
authorization, or grant it for alimited period of time, and therefore express his agreement or disagreement
regarding a posd ble change of residence of the minor.

When a parent wishes to relocate with the child in aforeign country, he will need to acquire the
court’s authorization when a legal custody arrangement has been settled. This is also the case when a
parent has only physical custody of the minor, since according to article 264 of the Argentine Civil Code,
consent of both parentsis required in order to leave the country. Of course, the problem arises when a
parent is denied the relocation by the courts, and he decides to abduct the child.

III. Court System and Structure — Courts Handling the Hague Convention

When Argentina is the requested country and there is no voluntary return of the child, the
competent court for return proceedings under the Convention will be either the civil ordinary courtsin the
Federal Capital and national territories or the provincia courts, which may be family courts in those
provinces that have such, or the civil courts. The case may be appeal ed to the respective Court of Appeals

**1d. at 1034-1035.
¥ 1d. at 1035.

2 d.

2 d.

*> Codigo Civil, Zavalia, Buenos Aires, 1999, art. 264 quarter.
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and, if admissible, to the Supreme Court. So far, there has been only one case that has reached the
Supreme Court.?® Inthiscase, the Supreme Court finally ordered the return of the child whowasillegally
taken from Canada to Argentina by her mather. The child went back to Canada after an extremely
protracted process (over ayear), compared to the Convention’s gandard (not more than 6 weeks).

In 2000, the Argentine courts decided a very interesting case, * applying the Convention, without
the intervention of the foreign Central Authority. The case involves a German man who married an
Argentine woman in Denmark. They had a daughter who was born in Argentina. When the girl turned
4 months old, the family moved to live in Germany. After 2 years, the couple separated and the mother
was granted the child’s full custody by a German lower court. Later, the mother and child traveled to
Argentina, and from there, the mother natified to the German court she and her daughter were going to
establish their permanent residencein Argentina. The German Court of Apped srevoked thelower court
decision granting the child’ s custody to the mother, but at the same time did not grant it to the father. The
German Court of Appeals maintained that it lacked international jurisdiction on thischild’s custody issue,
because her permanent residencewas in Argentina. This occurred, because of the legitimate right of the
mother, who had exclusive custody of the child, and therefore, had the right to determine the permanent
residence of the child.”

Inview of the German court’ s decision, the father requested the return of his daughter to Germany
before the lower courts in Argentina, who granted the petition under the provisions of the Hague
Convention. The mother appealed the decision, and the Argentine Court of Appeals reversed the lower
court decision, on the basis that the Hague Convention was not gpplicable in the case, because the child
in question was not illegally or wrongfully moved from Germany. The mother had the exclusive custody
of the child, which included the right to establish their permanent residence. The final decision on the
case, rejecting the return of the child to Germany, was consistent with the aim of the Hague Convention,
which ismainly to prevent that, through illegal means, the child is taken away from the competent courts
to decide the custody of the child. However, in this case, it was the same German court that decided its
lack of jurisdiction, pointing out that the case should be decided by Argentine courts. *

IV. Law Enforcement System

Both the Central Authority and the courts have requested assistance from the police and I nterpol
to locate children and secure the enforcement of authorities' orders.?” In Argentina children are sought
by Interpol, not only in the cases derived from International Conventions, but also in those originated in
countries where no conventions exist.

% Wilmer, E.M. ¢/ Oswald, M.G., LA LEY, 1996-A, 260, Supreme Court, June 14-1995.

* C1 CC Sanlsidro, Sala 1, Aug. 31, 2000, M., V.c/G.B., M. s/ Restitucion de menor y tenencia y régimen de visitasin Revista
El Derecho, Jurisprudencia General, Vol. 191, Buenos Aires 2001.

*1.M. Weinberg de Roca, LA APLICACION DE LA CONVENCION DE LA HAYA SOBRE RESTITUCION DE MENORES SIN INTERVENCION
DE AUTORIDAD EXTRANJERA REQUIRENTE, in Id. at 115-116.

*1d. at 121.

*" Soraya Nadia Hidalgo, Restitucion Internacional de Menores en la Replblica Argentina, 1996-C REVISTA JURIDICA ARGENTINA
LA LEY 1393 (Buenos Aires, 1996).
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According to the Argentine Central Authority, since January 2000 to the present, the request
stetistics are as follows:

Return requests (outgoing) Return requests (incoming)

Pending: 78 Pending: 19
Closed: 92 Closed: 32
TOTAL: 170 TOTAL: 51

Visitation requests (outgoing) Visitation requests (incoming)

Pending: 13 Pending: 3
Closed: 16 Closed: 7
TOTAL: 29 TOTAL: 10

On June 11, 2003,*® the National Registry of Information about Missing Minorswas created under
the National Program for the Prevention of the Abduction and Trafficking of Minors and Crimes Against
their Identity, created by Resolution 284/02, within the Ministry of Justice, Security, and Human Rights.
The Registry will establish adatabasethat will collect all information related to cases of children that have
been abducted or missing. The database will be available on Internet and will include all information
needed to locate them and also to check on the status of the search.”

Both parents are required under the law to authorize, not only the minor’ s travel abroad, but also
the issuance of a passport to a minor. The withdrawal of such a passport, as well as the denial or
restrictions on the issuance of visas, may only be ordered by a court. Therefore, in order for a minor,
who is not traveling with both parents, to leave the country, he will have to present hisvalid passport, as
well asthe absent parent’ s authorization totravel, before the border authorities. Administrative measures
and court orders may become ineffective if border controls in the country are not duly carried out. This
isthe case for dry/land boundaries dueto the length of the Argentine borders. However, border controls
are highly effective with regard to air carriers and ferries.

When a court orders a prohibition to leave the country, such an order is given to border
authorities, including Federal Police, Immigration, Interpol-Argentina, and Aeronautic Police.

V. Legal Assistance Programs
Legal Assistance Programs are not available. A private attorney must be hired if a voluntary

return fails, and judicial proceedings need to be started. However, a public defender may be available
if the claimant can prove that he cannot afford a private attorney.

*® Law 25746 of July 1, 2003 in B.O. July 2, 2003 regulated by Decree 1005/2003 of Oct. 30, 2003 in B.O. Oct. 31, 2003.

#|d. arts. 1 and 2.
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VI. Conclusion

The Ministry of Foreign Affairs has a website® to provide information on those conventions
referred to child protection from different viewpoints or scopes. It isaddressed to those who, on account
of their duties, must enforce some of those mentioned international conventions. It is also addressed to
those who are included in some of the Stuations covered by the conventions and need to know whom to
address the application in order to prevent unnecessary delays. The website intends to disseminate the
rights derived from the Convention on the Rights of the Child and point out some helpful hints for their
protection.

However, due to the lack of human and financial resources, the government has not been able to
provide more comprehensive information to prevent abductions. The role of non-governmental
organizations (NGOs) has been very important in this regard, because they fill a gap that cannot be filled
by governments.

NGOs, such as the Argentine chapter of Missing Children,*' have webpages on the Internet to
provide assistance to parents whose children are missing. The webpage provides a comprehensive
multilingual databasewhich includes pictures of the missing children, aswell as aprogressive age picture,
showing how a child could have aged through the years, based on the latest avalable picture. It aso
provides their identification and physical description.®* There are other local NGOs, such as Fundacion
PIBE, based in the Province of Tucuman, which also provides information and support to parents of
missing children through their webpage.®

The application of the Convention in Argentinaappearsto be successful, particularly in expediting
thereturn of minors. The Convention isan example of the humanization of privateinternational law, with
its most important goal being the well-being of the child. Of al the cases to which the Convention was
applied, the one reaching the Supreme Court in 1995 has had extensive media coverage. This promotion
of the Convention raised public awareness, and Argentineans became more conscious about the serious
issues involved in international parental child abduction.

Prepared by Gracielal. Rodriguez-Ferrand
Senior Legal Specialist
November 2003

% http://www. menores. gov.ar.

* http:// ar. missingkids.com.

2 1d.

* http://www. pibe.org.ar. See also, Fundacién Nifios Unidos parael Mundo, http://www.foundchild.org.ar.
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AUSTRALIA
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

The Commonwedth of Australiaisafederation of the six states of New South Wales, Queensland,
Victoria, South Audrdia, Tasmania and Western Audrdia, and the Audrdian Capitd Territory and
Northern Territory. It has acommon law based system of law. The Constitution of Australia adopts the
enumerated powers doctrine, under which the federal Parliament may make laws “for the peace, order,
and good government of the Commonwealth,” while the undefined residue of powersisleft to the states.
Commonwealth laws are guaranteed to prevail over inconsistent state laws, but there is nothing to stop
a state from legislating on the subject of a power granted to the Commonwealth. In section 51(xxi) and
(xxii) of the Constitution, the federal Parliament is granted legislative power over marriage, divorce,
parental rights, and the custody and guardianship of infants.

The exercise of the federal power over family matters is represented by the enactment of a
Commonwealth statute, the Family Law Act 1975 (FLA), asamended. The FL A set up afederal Family
Court, a superior court of record with jurisdiction in family laws, including issues relating to children.
Many constitutional challenges were mounted against the FL A, most of which have now been resolved,
but the State of Western Australia continues to apply its own laws.

It is in pursuance of the powers contained in the FLA that Australia ratified the 1980 Hague
Convention on the Civil Aspects of International Child Abduction, and it came into force in 1987.* A
November 2001 Commonwedth Attorney-General’ s Department Guide for Parents and Practitioners on
International Child Abduction gaveatotd of 173 applicationsunder the Convention for ordersfor return
or access, reflecting 76 abductions to Australia and 97 from Australia.> The number in relation to
countries not covered by the Convention may be much higher. The number of abductions was believed
to beincreasing. A 2001 paper explained the increase as a consequence of the growing number of bi-
national or multi-cultural marriages. The offspring of such marriages often have dual nationality and can
easily enter the country of the abducting parent.®

I. Domestic Laws and Regulations Implementing the Hague Convention

The Family Law (Child Abduction Convention) Regulations (Child Abduction Regulations) issued
pursuant to the powers contained in the FLA 1975, section 111B give effect to the Convention. The

* Australian Treaty Series 1987, No. 2.

% Jennifer Degeling and Nan Levett, INTERNATIONAL CHILD ABDUCTION: A GUIDE FOR PARENTSAND PRACTITIONERS, Commonwealth
of Australia, Attorney-General’s Department (November 2001) at 16, available at http://www.law.gov. au/childabduction/.

®KristaM. Bowie, INTERNATIONAL APPLICATION AND INTERPRETATION OF THE CONVENTION ON CIVIL ASPECTSOF INTERNATIONAL
CHILD ABDUCTION (March 2001), available at http://www.familycourt. gov. au/paper s’html/bowie. html.
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Convention by itself is not part of Australian law, and only the Child Abduction Regulations are so
accorded.* Accordingly, the provisions of the Convention cannot override the terms of the Regulations.®

The Hague Convention appliesto any child under the age of 16 years who was habitually resident
in acontracting state immediately prior to theremoval or retention. The term “ habitually resident” is not
defined in the Convention, but under Australian case law it isto be understood according to the ordinary
and natural meaning of the two words; its determination is a question of fact and is often based on the
conduct of the parties.® The Australian Family Court is stated to favor a slightly wider interpretation of
the Convention than courts in England, and changing a child' s residence requires proof that both parents
had a shared intention to remain in a new country.’

Under the Child Abduction Regulations, when a child has been removed from a Convention
country to Australia, or retained in Australia, an application must be sent to the Commonwealth Central
Authority which must be satisfied that it is in accordance with the Convention (Regulation 12). The
Commonwealth Attorney-Genera’s Department isthe Australian Central Authority. Issuesinvolving the
Hague Convention are dealt with by that Department’s International Civil Procedures Unit, a part of the
Family Law Branch.! The Commonwealth Central Authority may seek an amicable resolution of the
differences between the applicant and the person opposing the return of the child or the voluntary return
of the child. “Removal” and “retention” of a child are defined as being in breach of the rights of custody
of aperson or ingtitution if at the time of removal those rights were actually exercised or would have been
so exercised except for the removal (Regulation 3).

The information required to be included in the application should be in the form of an affidavit
stating that the child was habitually resident in the requesting country at the time of the wrongful removal
or retention. The affidavit should include information on the child’s place of residence, the person with
whom the child lived, any period spent outside the country, the name of the school and the time spent
there, the child’ s grade, etc. Theright of custody over the child should also be described based on the law
of the state or country of habitual residence. The affidavit must also explain the incidents and
circumstances surrounding the removal of the child in order to provide a proper understanding of the
situation. A copy of any court order granted prior to the removal must be included, and a copy of the
applicable statute on custody must also be supplied. Evidence that the applicant was actually exercising
the right of custody over the child should be provided in the form of an afidavit from the applicant’s
lawyer stating how those rights were being exercised.®

4 McCall and McCall; Sate Central Authority (Applicant); Attorney-General (Commonwealth) (Intervener), (1995) FLC 92-551 at
pp. 81,507, 81,509, and 81,517. The Family Law (Child Abduction Convention) Regulations 1998 are available on the Commonwealth
Attorney-General’s Department online database SCAL EPL US, at http://scalepluslaw.gov.au/. They were most recently amended on June 5,
2002.

* Anthony Dicky, CHILD ABDUCTION IN FAMILY LAwW (CCH, 1999).
® 17 Laws of Australia, FAMILY LAw, 117.8[23]-[25].
" Anne-Marie Hutchinson, Rachel Roberts and Henry Speight, INTERNATIONAL PARENTAL CHILD ABDUCTION 67 (1998).

¢ Family Law and Legal Assigance Division, at http://law. gov. auw/www/familylawHome. nsf/.

° For fuller details of theinformation to be included in the affidavits in support of the application, see the United States Department
of State, at http://travel.state.gov/abduction australia html.
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Once accepted by the Commonwealth Central Authority, the application will beforwarded to the
relevant Central Authority in the country where the child is located. If a child’'s exact location is not
known, awarrant may be issued by acourt for the possession of the child. The Central Authority will
also assess whether it is appropriate to negotiate a voluntary return and may make initial contact with the
abducting party.™ If the negotiations fail or negotiations are considered inappropriate, the case will be
forwarded to the Crown Solicitor (state attorney) who will file an application with the Family Court.
Direct contact between the applicant and the Crown Solicitor is discouraged, and communications are
normally handled by the Central Authority. The application must be listed for a preliminary hearing
before the Family Court within 7 days, at which time a date will be set for the defending party to file a
response and for afull hearing. The hearing isbefore a single family specialist judge, and the judgment
is usually formulated on the basis of the documentary evidence, together with any affidavits deemed
necessary. The court may require a family and child counselor or welfare officer to report on such
matters that are relevant to the proceedings, and the reports may include any other mattersthat relate to
the welfare of the child (Regulation 26). Oral evidence may be called in cases in which there is a wide
discrepancy in the evidence. The Court will take into account the wishes of a child who has sufficient
maturity to understand the proceedings.’* A child of an appropriate age and degree of maturity should
be separately represented, and the court should make an order for the presence of such arepresentative. **

The Court, if satisfied that it is desirable to do so, may make an order for the return of the child
to the country in which he habitually resided immediately before the removal or retention, or make any
other order it considers to be appropriate to give effect to the Convention (Regulation 15). It must make
an order for the return of the child if the application was filed less than one year after the day on which
the child was removed to, or first retained in, Australia (Regulation 16(1)). The Court may refuse the
return of the child if the person opposing the return establishes that the following prescribed exceptions
to the return apply:

(@) the applicant was not actually exercising rights of custody when the child was first removed
to, or retained in, Australia and those rights would not have been exercised if the child had not
been so removed or retained; or

(b) return would expose the child to physical or psychological harm or otherwise place the child
in an intolerable situation; or

(c) the child objects to being returned and has attained an age and degree of maturity at which it
is appropriate to take his views into account; or

(d) return would not be permitted by the fundamental principles of Australia relating to the
protection of human rights and fundamental freedoms (Regulation 16).

If aperiod in excess of 1 year has elapsed prior to an gpplication being made for the return of a
child, the Court is required (subject to the above prescribed exceptions) to make an order for the return
of the child immediately, unless it can be proved that the child is now settled in his new environment
(Regulation 16(2)).*

** Hutchinson, supra note 7, at 66.
d. at 67.
2 Family Law Act 1975, 868L.

** Qupra note 6, 17.8[29].
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The Court must refuse to make an order to return the child if it is satisfied that:

a) the removal or retention of the child was not within the meaning of the Child Abduction
Regulations; or

(b) the child was not a habitual resident of a Convention country immediately before removal or
retention; or

(c) the child had reached the age of 16; or

(d) the child was removed to, or retained in, Australiafrom a country which at that time was not
a Convention country; or

(e) the child is not in Australia.

The burden for “ substantiating settlement lies with the defending parent who must demonstrate
that the child is both physically established in anew location and is emotionally settled and secure.” ** The
rationale of the Hague Convention is considered as being clear in that the object isthe expeditiousreturn
of the child, and therefore the function of the Court should not be hampered by interpretations which
interfere with the administration of the Convention.™ Similarly, termsin the Convention should be given
their literal meaning, and its expressions should be understood according to their ordinary and natural
meaning and should not be treated as terms of art with special meaning. The Family Court of Audralia
has had recourse to the explanatory report of the drafters and negotiators of the Hague Convention.*

On an order of return being made by the court, the responsible Central Authority must make the
necessary arrangements for the return of the child to the country of habitual residence. Unless the court
order is stayed within 7 days of its making, the child must be returned to the country of habitual
residence.

The Child Abduction Regulaions also make provisions granting rights of access to a child in
Australia (Regulation 24). The Hague Convention, article 21, callson Central Authoritiesto promote the
peaceful enjoyment of access rights, and the Child Abduction Regulaions require the Commonwealth
Central Authority to take such steps as are necessary for the purpose of enabling the performance of the
obligations under the Article.

On July 1, 2000 the Migration Regulations were amended to ensure that a visa for migration to
Australiawould not be granted to achild without the permission of everyone with aright to decide where
the child can live. If there is a dispute between parents over the removal of a child to Australia, the
migrating parent is required to demonstrate their legal right to decide where the child may live."

** Hutchinson, supra note 7, at 67.
** For citationsto Australian case law on thisand the foll owing points of interpretation of the Convention, see supra note 6, 117.8[14].

** Hague Conference on Private International Law, CONVENTION AND RECOMM ENDATIONS ADOPTED BY THE 14™ SESSION AND
EXPLANATORY REPORT BY ELISA PEREZ-VERA (The Hague, 1982).

" Migration Amendment Regulations 2000 (no.2) 2000 No.62, amending the Migration Regulations 1994 14015-4018,
http:// scaleplus law.gov. au/html/ Commonwealth of Australia, Attorney-Genera’s Department, AUSTRALIA'S COMBINED SECOND AND THIRD
REPORTS UNDER THE CONVENTION ON THE RIGHTSOF THE CHILD, Part V, Section H “Illicit Transfer and Non-return (art. 11),” available at
http://www.law.gov. au/.
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II. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

The FLA, section 65Y, makes provisions against the removal of a child who was the subject of
a custody order from the person who had care and control of the child. The penalty for the offense is
imprisonment for up to 3 years. In 1983, amendments were enacted creating a further offense to remove
achild from Australia during pending proceedings or in contravention of a court order.*® For children
abducted from overseas into Ausdrdia, the FLA provides authority for the issuance by a court of a
“location order” and a “recovery order.” A location order calls for any person to obtain and provide
to the Registrar of the court information on where a child is to be found. Once located, arecovery order
authorizes the return of the child to the person seeking his recovery without exposing the abductor to any
violence. The Act grants various enforcement powers to search premises, places, vehicles, aircraft and
to arrest, remove, or take possession of the child.™

According to the Family Law Council, the provisions of the Family Law Act have not proven
effectivein preventing children from being unlawfully removed from or retained outside Australia. First,
the offense is limited to cases in which court orders are in force or proceedings are pending. Secondly,
the provision has no application to the common situation in which a parent takes a child abroad with the
consent of the other parent and then retains the child. In a majority of cases of domestic abductions, the
parent from whom the child is taken has no court order, and the abducting parent has not committed a
criminal offense.

Under state laws, criminal provisions exist, including child stealing and abducting a child under
the age of 16 years. These provisions were not specifically designed to cover parental child abduction,
athough there are some provisions which may be applicable in cases of such abductions.

The (Commonwealth) Criminal Code Act 1995, Division 27, section 27.2, contains provisions
relating to kidnapping, child abduction, and unlawful detention. Under it kidnapping is extended to cover
the situation in which a person takes or detains another person without consent with the intention of taking
the person out of the jurisdiction. A person who takes or detains a child is deemed to be acting without
the child's consent. If the person removing the child is that child's lawful custodian or acts with the
consent of the custodian, it is a defense.

A noteis made of the change in terminology in Australia regarding custody and access. In 1996,
these were replaced by a system of shared parenting based on parental responsibility. The joint
responsibility is applicable whether or not the parents are married.”® Reference is now made to a child’'s
“residence,” that is, with whom the child lives, and the “ contact” that the child has with certain persons.
The change, however, does not affect the use of the terms “custody” and “access’ in the Hague
Convention, as the statute specifically provides that the terminol ogy of the Convention continuesto apply
to Australian parents.®

'* Qupra note 12, 8§65Y(1) & 65Z(1).
¥ 1d. 8 67Q.
* |n Western Australia unmarried mothers alone continue to exercise parental responsbility and residence rights over the child.

** Family Law Reform Act 1995, §111B(4).
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With regard to the effect of the change of terminology on abductions when both parents are
responsible for the child, the removal of a child by one parent prevents the other parent from exercising
his responsibilities. This amounts to a parental abduction arising from the taking over of all
responsibilities for a child’s care without regard for the other parent who shares those responsihilities.

B. Parental Visitation

The concept of parental responsibility introduced by the 1995 Act is defined to include “ al the
duties, powers, responsibilities, and authority which, by law, parents havein relation to children.” ** Each
of the parents of a child who is not 18 has parental responsibility for the child, and any change in the
nature of the relationship of the parents does not result in achange in theresponsibility. “ It isnot affected,
for example, by the parents becoming separated or by either of them marrying or reemarrying.”* Thus,
the parents generally retain the same responsibilities they exercised over the children before the breakup
of their marriage. This is the situation irrespective of whether the child resides with one parent and the
other has contact with the child.

The 1995 Act encourages the parents of achild to agree about matters concerning the child, giving
the best interests of the child paramount consideration, rather than seeking an order from a court. A
“ parenting plan” may be drawn up dealing with various matters, including the person with whom the child
isto live; contact between the child and another person; maintenance of the child; and any other aspect
of parenting responsibility. The plan may be registered in a court, and if S0 done, the court may vary the
child welfare provisions in the best interests of the child.*

The Hague Convention also requires that rights of access granted in the laws of members states
berespected. The Child Abduction Regulations (Regulation 24) vest upon the Central Authority the duty
to promote the enjoyment of those rights, a duty which is administrative and non-mandatory in nature.
The Central Authority may thus initiate or instruct legd representatives to seek an access order.
Moreover, while the Convention does not place an absolute obligation on the Court, it may consider the
best interests of the child in determining whether an access order should be made. If a foreign access
order isin existence, it is given the “ greatest weight” and would be overridden only by the paramount
consideration of the welfare of the child.?

III. Court System and Structure — Courts Handling the Hague Convention

The federal Family Court deals with all legal matters which follow from family breakups and
divorce, the custody and welfare of children, access arrangements and property disputes. In Western
Australia, a separate Family Court of Western Australia exists to exercise federal and non-federal
jurisdiction in family law and adoption matters. Under a system of cross-vesting of jurisdiction between
federal, state and territory courts, the Family Court of Australiais vested with the full jurisdiction of the

? Family Law Act 1995, § 61B.
2 |d, § 61C(2).
*|d. §63B.

*® Qupra note 6, 1 17.8[44].
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state and territory Supreme Courts.”® Cross-vesting reduces uncertainties as to the jurisdictional limit of
the courts and ensures that proceedings which ought to be tried together are tried in one court. The
website of the Family Court of Australia contains a section on child abduction, with links to papers and
reports, as well as judgments by the Family Court and the High Court.*

An appeal may be brought as a matter of right to the Appeals division of the Family Court of
Australia sitting with three judges, and a further appeal may be made to the High Court of Audralia, if
the Appeals division or the High Court certifies that a question of law has arisen.

The nature of the litigation arising in administering the Hague Convention is considered to bein
aclass by itself and is described as being neither adversarial nor inquisitorial. Asin other family matters,
applications under the Convention are processed expeditiously. Hearings are held in open court, but the
names of the persons involved in the proceedings must not be disclosed by the media, the sanction against
which is a criminal penalty.

The Child Abduction Regulations (Regulation 2(1)) confer jurisdiction of child abduction cases
on any court which exercises jurisdiction under the Family Law Act. Thisincludes a court of summary
proceedings.

In the majority of cases, the Central Authority makes an gpplication for an order for the return
of achild, asthe Regulations grant them primary responsibility for instituting proceedings. However, the
Full Court of the Family Court expressed the view in Panayotides v Panayotides™ that such proceedings
can be properly brought by any person, institution, or other parties whose rights of custody have been
breached by the removal or retention.

In State Central Authority v. Ayob,? the Court ruled against a literal interpretation of the Child
Abduction Regulaions because of the clear import of provisions in the Convention. It is accepted in
Australiathat the Convention is to be interpreted broadly, without attributing to it any specialist meaning
which it may have acquired under domestic law.* Thus, important expressions in the Convention on
“rights of custody” and “ habitually resident” have been interpreted more broadly than under Australian
domestic law. **

The reason for the prompt return of the child is to ensure that the courts in the home country
determine who should have parental responsibility, and as such, where the child should live.** It is

% Jurisdiction of Courts (Cross-Vesting) Act 1987. In 1999, the Australian High Court invalidated parts of the cross-veging
arrangements in Re. Wakim, [1999] HCA 27 (17 June 1999). The Jurisdiction of Courts Legislation Amendment Act 2000, No. 57, and the
Jurisdiction of Courts (Miscellaneous Amendments) Act 2000, No. 161 were passed to address some of the objections of the Court.

*" Family Court of Australia, at http://www.familycourt. gov.au/missing/htmil/abduction. html.

% (1997) FLC, 1 92-733, at pp. 83,883-83,884.

2(1997) FLC, 1 92-746 at pp. 84,072, and 84,074.

* As stated by the Family Court in England in Re. F [1995] 2 Fam LR 31, 41.
* Dickey, supra note 5, 1 211.

2 Re S (A Minor), [1993] Fam 242, 250.
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assumed that the issues are best determined by the courts of the country in which the child has the most
obvious and substantial connection.*

IV. Law Enforcement System

The procedure of the Hague Convention is designed to enable a court or administrative authority
to immediately return the child to its country of habitual residence.

In granting an order for the return of a child, a court may grant to the Commonwesdth or State
Central Authorities:

. awarrant for the apprehension or detention of the child, including the right to stop and
search a vehicle, vessel, or aircraft, or to enter and search such premises;

. an order that the child not be removed from a specified place;

. an order that the child be placed with an appropriate person or institution pending the

determination of the application for return.

The procedure is designed to enable the authorities to return the child to the person seeking the
child’s recovery without exposing the abductor to possible violence.

However, it is acknowledged tha as parental abduction remains solely a civil matter, it does not
obtain apriority of police resources, nor are detection procedures, such as telephone interception and the
use of listening devices, made available.

V. Legal Assistance Programs

Applications made in Australia under the Hague Convention are automatically funded by the
Government and no means test is applicable. The Hague Convention, article 26, paragraph 3, alows a
contracting state to make a reservation that it will not be bound to meet certain costs of recovery of a
child. Australia has not made such a reservation, while a significant number of countries have done so.

The Australian Central Authority does require foreign applicants to deposit sufficient funds with
their legal representativesto cover the costs of theair fares, prior to processing an application through the
courts. Thereisan Overseas Custody (Child Removal) Schemeto compensate Australian applicants who
do not have the financial meansfor air travel.

Under the Child Abduction Regulations (Regulation 30), the Court can order the abducting parent
to pay the expenses of the applicant, including necessary traveling expenses, costsincurred in locating the
child, legal representation costs, and other costs incurred for the return of the child. However, in family
matters each party bears its own expenses and order for the payment of costs are rarely made.

The parties to a Hague Convention application may engage legal representatives at their own
expense and apply for legal aid (assistance). Legal aid is available in all of Australia, subject to means
and merits tests. Each state and territory adopts its own dligibility criteria.

* Dickey, supra note 5, 1 202.
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VI. Conclusion

Given the objective of the Hague Convention to expeditiously return children taken from one
country to another, the Family Court of Australia has interpreted the Convention in a manner which
accords with its spirit. Asreguired under the Vienna Convention on the Law of Treaties, the Court has
followed the primary rule of interpreting the Hague Convention in good faith in accordance with the
ordinay meaning to be given to its words. It has also made use of the Explanatory Report to the
Convention to confirm the meaning arrived at or to remove an ambiguity or overcomeamanifestly absurd
or unreasonable result.*

The number of cases of parental abduction has increased since the Hague Convention came into
forcein Australiain 1988. One explanation for theincrease may be the significant increase in the number
of countries that have ratified the Convention and the resulting greater awareness of the problem. The
Attorney-General’ s Department, however, notesthat theincrease hasmainly been inrelation to the United
Kingdom, the United States and New Zealand.*

The statutory Family Law Council after investigating several issues relating to child abductions
referred to it by the Attorney-General, has made several recommendations, including tha:

. steps be undertaken to improve the data collected on child abductions

. parental child abduction, whether internally or from other countries, should not be
criminalized and alternative means should be adopted for improving the recovery rate of
abducted children

. the courts be given broad discretionary powers to recover the costs associated with the
recovery of children abducted from abroad from the person responsible for the abduction.

To improve the operation of the Hague Convention, Australia has signed the additionad Hague
Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in respect of
Parental Responsibility and Measures for the Protection of Children 1996.% This Convention isintended
to eliminate competition or dissonance between the authorities of different states with regardto ordersfor
the protection of children. It requiresthat contracting states accept limitations on the jurisdiction of their
authorities in order to avoid conflicts in matters of jurisdiction and applicable law. To implement the
Convention, Australia' sCommonwealth Parliament passed the Family Law Amendment (Child Protection
Convention) Act 2002, which received royal assent on September 3, 2002.* Full implementation of the
Act required amendments to state and territory legislation, and it did not go into force until August 1,
2003. Apart from conflicts of jurisdiction, the Act also guarantees the mutual recognition and
enforcement of parental responsibility ordersby Convention countries. A benefit for Australiaisthe 1996
Convention’s use of the term “parental responsibility.” Australian parents had sometimes been

 Supra note 6, § 17.8 [14].
* SQupra note 2, at 15.

* Hague Conference on Private International Law, Convention No. 34, at http://www. hcch. net/e/ conventions/menu34e. html.

3" Commonwealth Numbered Acts 1973 and database, at http:// scaleplus law.gov. au/.
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disadvantaged when other Convention countries refused to recognize that parental responsibility gave
Australian parents the essential “right of custody” under the 1980 Convention.*

In countries that are not signatories to the Convention, Australian Embassies endeavor to provide
what assistance they can to Australians whose children have been taken to those countries. In some
countries, such as Lebanon, which have contributed many immigrants to Australia, the Australian
Embassy has tried to develop ties with the local courts, in order to facilitate cooperation in child custody
matters. The Embassy in Beirut reported that in October 2002, a large delegation of Lebanese lawyers
attended a conference in Sydney and were able to meet Australian judges and gain insight into the
operation of the Family Court of Australia.*

In October 2000, Australia and Egypt signed an Agreement on cooperation in protecting the
wefareof children. This entered into force on February 1, 2002. The Agreement, intended to establish
formal procedures to assist Australians whose children have been abducted to Egypt, establishes a Joint
Consultative Commission which will assist in encouraging dialogue between parents and facilitate the
return of children.*

Prepared by Kersi B. Shroff

Chief, Western Law Division

With the assistance of Dr. Donald R. DeGlopper
Senior Legal Research Analyst

March 2004

% |nternational Child Abduction News Nos. 24 and 25 (June-Sep. 2002), at http://www.|law.gov. au/childabduction/.

% Australian Embassy - Beirut, AUSTRALIA AND LEBANON: 2002 - THE VYEAR IN REVIEW,

http://www. |ebanon. embassy. gov. au/bil ater al/2002. html.

4 AGREEMENT BETWEEN THE GOVERNMENT OF AUSTRALIA AND THE GOVERNMENT OF THE ARAB REPUBLIC OF EGYPT REGARDING
COOPERATION ON PROTECTING THE WELFARE OF CHILDREN (Cairo, Oct. 22, 2000) Audralian Treaty Series [2002] ATS 3, at
http://www.austlii.edu.au/.
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AUSTRIA
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

Austria ratified the Hague Convention on the Civil Aspects of International Child Abduction*
[hereinafter the Hague Convention] in September 1988,2 and it became effective for Austria on October
1, 1988.° Austria made no reservations to the Convention and the implementing legidation provides
effective and generous mechanisms for processing Hague Convention requests. Nevertheless, it hasbeen
alleged that refusal sto return children to foreign countries frequently occur in Austria,* and in 2001, 2002,
and 2003, the U. S. Department of State listed Austria as a non-complying country® on the basis of one
case that in 2003, caused the European Human Rights Court to issue a judgment against Austria.®

I. Domestic Laws and Regulations Implementing the Hague Convention
A. Statutory Law — Implementation in General
The Austrian Implementing Act for the Hague Convention [hereinafter the Implementing Act]’

became effective on October 1, 1988, together with the Convention. The Implementing Act designates
the Austrian Federal Ministry of Justice [hereinafter the Ministry] as the Central Authority® within the

' The Hague, Oct. 25, 1980 T.I.A.S. 11670.
2 Promulgated Sept. 14, 1988, BUNDESGESETZBLATT [BGBI, official law gazette for Audria] no. 1988/512.
® BUNDESGESETZBLATT [official law gazette of Germany] 1991 Il at 336.

* A German newspaper article suggesed that Austriawas almost as reluctant as Germany to return abducted children [C. Brinke, Im
Zweifel fir den Kidnapper, SUDDEUTSCHE ZEITUNG 12 (Oct. 21, 1999)].

° TheU. S. Department of State’s assessment of non-compliance [U.S. Department of State, Report on Compliance with the Hague
Convention on the Civil Aspects of International Child Abduction (Jun. 2003) http://travel. state.gov/2003haguereport. html (last accessed Jan.
3, 2004)] was based on one case in which the Austrian Courts refused to return a child after ordering its return on the grounds that
circumstances had changed between the decision and its enforcement [Oberster Gerichtshof (OGH) decision, Oct. 15, 1996, docket no. 4 Ob
2288/96 s., 38 ZEITSCHRIFT FUR RECHTSVERGLEICHUNG, INTERNATIONAL S PRIVATRECHT UND EUROPARECHT (ZfRV) 33 (1997)].

Various diplomatic and adminidrative attempts were made yet these did not resolve thisimpasse The Austrian Ministry of Justice
tried to get the parties to agree to more generous visitation rights, yet theseeffortsfaled. The Austrian press expressed surprise at the intendty
of U.S. diplomatic and administrative efforts which was viewed as an attempt to influence the Austrian courts [Kindesentfihrung: US-Tadel an
Osterreich, Die Presse (Jul. 11, 2000) http://www.diepresse. at (last accessed Jan. 3, 2004)]. The position of the United States was vindicated
by the judgment of the European Court for Human Rights [infra note 6]. Various aspects of the case are discussed throughout this report.

® European Court of Human Rights, Apr. 24, 2003, Sylveder v. Austria, 2003 Eur. Ct. H. R. 36812/97 .

" Bundesgesetz zur Durchfiihrung des Ubereinkommens vom 25. Oktober 1980 ber die zivilrechtlichen Aspekte internationaler
Kindesentfihrung HKUG] , June 9, 1988, BGBI. no. 1988/513.

® Requests are to be directed to the Federal Minister at the following address:
Der Bundesminister fur Justiz
A 1070 Wien
Museumstrasse 7
AUSTRIA
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meaning of article 6 of the Hague Convention and makes provisions for fitting Hague Convention requests
into the Austrian administration of justice. In December 2003, the Implementing Act was amended by
centralizing venue for Hague Convention proceedings in a smaller number of Districts Courts, so asto
build judicid specialization and allow the judges to decide the cases faser.®

When arequest arrives from abroad, the Ministry must first examine whether the child islocated
in another country, in which case the request will be forwarded in accordance with article 9 of the
Convention. If it appearsthat the child isin Austria, the Ministry is called upon to have the request and
the underlying documents translated into German, if they have been provided in aforeignlanguage. This
is done at the expense of the Austrian Federal Government. The Ministry then forwards the request to
the president of the Audrian District Court [Bezirksgericht], which has venue over the case, whointurn
assigns the case to the appropriate judge.

Upon receipt of the case, the judge must grant legal aid, including attorney services, to the
requester, irrespective of the latter’ s financial circumstances. |f the parties cannot be persuaded to settle
on the return of the child, the judge must decide the case expeditiously in a non-contentious proceeding.
In the enforcement of returns or visitation privileges, the judge may involve the youth welfare agencies,
if thisis deemed beneficial for the child.

The president of the District Court must keep the Ministry apprized of any steps taken in the
proceeding and written explanations must be given if the proceeding is not terminated within 6 weeks.
The Ministry may also ask the court and requester’s counsel about the status of the proceeding.

B. Implementation by the Courts

In the past 15 years, the Austrian Supreme Court, in its role as the second and final appellate
instance, has ruled on questions of law in afair number of Hague Convention proceedings.” In some of
these cases the Supreme Court upheld return refusals when the abducted child did not have a habitual
abode in the country from where he was taken'* and when the claiming parent did not have custody or had
not exercised custody.** In one such case the Supreme Court had upheld a return refusal, because the
mother had been awarded sole custody in Canada, the habitual residence of the child, even though the
Canadian courts had ordered the mother to stay in Canadawith the child.** These cases appear to indicate
that the Austrian courts will refuse the return of the child, unless al the requirements of the Hague
Convention are met. Moreover, the Austrian interpretation of the purposes of the Convention and of its

° Ausserstreit-Begleitsgesetz [Companion Act to the Non-Contentious Proceedings Act]. Dec. 31, 2003, BGBI | no. 2003/112, art.
24, amending [HKUG § 5, effective date Jan 5, 2005.

** The reported cases involve claiming parents from other Eur opean countries, and from Canadaand New Zealand. The only reported
case involving an abduction from the United States appears to be the Sylvester case, supra notes 5 and 6.

** OGH decision, Oct. 25, 2002, 44 ZfRV 98 (2002)

2 OGH decision, Oct. 30, 2003, docket no. 80b121/03g; OGH decision, Apr. 15, 1998, docket no. 7 Ob 72/98h, OSTERREICHISCHE
JURISTEN-ZEITUNG 667 (1998).

*3 OGH decision, Feb. 12, 1997, docket no. 35/97s, 70 ENTSCHEIDUNGEN DES OSTERREICHISCHEN GERICHT SHOFESIN ZIVILSACHEN,
no. 27 (1998). The Court distinguished the case from its 1992 decision [OGH, Feb. 5, 1992, docket number 2 Ob 596/91, 34 ZfRV 32 (1993)]
in which a 9milar order by English authorities was deemed to indicate joint cugody.
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limitsis similar to that of the German courts. In fact, German case law is frequently cited in the Austrian
decisions.™

A few of the Supreme Court decisions deal withthe exception of article 13, subparagraph (b) that
justifies arefusal when the return of the child would involve the risk of grave harm. In such cases the
Supreme Court has held that one of the purposes of the Hague Convention is to protect the best interest
of the child by not returning him to a dangerous situation.” The evaluation of the facts in the individual
casesis|eft to the courts of lower instance, and their judgments prevail unlesserrors of law are apparent.*®

According to the Supreme Court, not every inconvenience or separation or minor difficulty, such
as language difficulties or length of separation from the habitual residence amounts to a serious danger."
However, the “grave harm” exception was applicable in a case involving the claiming father’'s proven
violence against the mother, aswell as his unemployment and history of substance abuse.*® The exception
was also deemed applicable in the denial of enforcement in the Sylvester case,™ because of the criminal
prosecution of the taking mather in the state of residence, in conjunction with acustody decision over the
abducted infant that was pronounced in absentia of the taking mother.

On visitation, the Supreme Court has ruled that Austrian domestic law governs the granting of
visitation in Hague Convention requests, and that the Central Authority does not determine the extent of
visitation, but merely serves to facilitate the request of the claiming parent.®

II. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Best Interest of the Child

An explanation of Austrian domestic law on issues related to child care and custody may help to
provide understanding of the legal environment in which Hague Convention requeds are adjudicated in
Austria. In particular, an understanding of the concept of the best interest of the child is essential. This
concept is of overriding importance in all domestic decisions concerning children,* and it is possible that
this philosophy may carry over into the adjudication of Hague Convention requests.

** OGH decision, Feb. 12, 1997, supra note 13.

** OGH decision, May 29, 2000, docket no. 7 Ob 123/001, 42 ZfRV 30 (2001).
* OGH decision, Mar. 28, 2000, 41 ZfRV 186 (2000).

" OGH decision, Oct. 17, 2003, docket no. 10b246/03p.

8 OGH decision, June 19, 1997, 38[ZfRV] 249 (1997).

¥ Qupra notes 5 and 6.

** OGH decision, Jan. 18, 2000, 41 ZfRV 147 (2000).

' M. Schwimann, 1 ABGB PrAaXISKOMMENTAR 388 (Wien, 1997); B. Verschraegen, Das Kind “ Helene,” in F. Matscher et al.,
EUROPA IM AUFBRUCH — FESTSCHRIFT FRITZ ScHWIND 227 (Wien, 1993).
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The criteria for determining the best interest of the child are expressed in the section 178 (a) of
the Civil Code,?? which translates as follows:

In adjudging the welfare of the child, the personality and the needs of the child must be
taken into appropriate consideration, in particular, his or her aptitudes, abilities,
inclinations, and potential for development, as well as the lifestyle of the parents.

To determine what is in the best interest of the child, the court has to hear the child in all
proceedings that involve custody, visitation, and related issues, unlessthe best interest of the child allows
for no delay in the proceeding or the child is not capable of giving an intelligible response. Questioning
can be delegated to the suitable youth welfare professional under certain circumstances, such as the
questioning of a child younger than age 10.%

B. Child Abduction — Civil Provisions

Austrian civil law appears to have no provisions on domestic child abductions. It appears that if
the court isinvoked about a domestic child abduction, the ensuing decision will be a custody decision that
will decide according to the governing Civil Code provisions,* and these emphasize the best interest of
the child.

C. Custody

InJuly 2001, a family law reform® became effective that brought significant changesto Austrian
custody law. Prior to that reform, joint custody was generally not possible for divorced parents.?® Since
thereform, joint cusody remainsin effect when parents get divorced or separae permanently. However,
one of the parents must be designated as the primary caretaker, with whom thechild isto reside primarily.
Asto all other aspects of child care, the parents may agree on a division of tasks among them, and they
may also agree that only one parent should have custody.?” The parent who is not the primary caretaker
has extensive rights of visitation, as well as the right to be kept informed and to be consulted.?

In determining custody, the family courts play a central role. They must review the custody
agreements of the parents and approve of them if they are in the best interest of the child. When achild
isin an unsuitable custody situation, anyone may petition the court to remedy the situation, and a number
of relatives, youth officials, aswell as parents and foster parents, may petition for a change in custody.”

*2 Allgemeines Biirgerliches Gesetzbuch [ABGB], June 1, 1811, GESETZE UND VERORDNUNGEN IM JUSTIZFACHENO. 946, asamended.

 Currently Ausserstreitgesetz [old AusserStrG], August 9, 1854, REICHSGESETZBLATT [RGBI] number 1854/208, as amended, §
182 (b), formerly ABGB § 178 (b); as of January 1, 2005, Ausserstreitgesetz [new AusserStrG], Dec. 12, 2003, BGBI | no. 111/2003], § 105

** ABGB §§ 145-178 (a).

# Kindschaftsrechts-Anderungsgesetz 2001, BGBI | no. 2000/135.

** H. Weitzenbdck, Die Schwerpunkte des neuen Gsterreichsichen Kindschaftsrechts, 54 DAs STANDESAMT 289 (2001).
* ABGB, § 177.

* ABGB, § 178.

* ABGB, § 176.
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D. Child abduction — Criminal Provisions

The abduction of a child or aminor from the person who has cusody isa criminal offense. Itis
punishable with up to 3 years in prison, if the child was younger than age 14, and with up to 1 year in
prison if the minor is between the ages of 14 and 16. In either event, the offense can be prosecuted only
upon request of the person whose custody rights had been breached.*

E. Visitation

The parent who does not have custody or is not the primary caretaker has rights of visitation, and
the extent of these rights may be determined by the court if the parents cannot agree.®* Since the 2001
reform of family law, visitation is viewed not only as a right of the parent, but also as also as aright of
the child. The best interest of the child is to be considered in any judicial determinations, and parents
have duties of good conduct, * the viol ation of which may lead to changesinvisitationrightsor their entire
cancellation.®

The court may decide that visits must be supervised by an observer, of this appears to be in the
best interest of the child, particularly if the child and the vidting parent have not seen each other for along
time or if there are reasons to fear that the visiting parent may behave inappropriately. Observed visits
are a novdty in Austrian law, having been introduced through the 2001 Family Law Reform,* and
practice on how these cases are to be handled may not as yet have evolved.®

Difficulties may also arise in the enforcement of visitation rights decisions. Whereas contempt
of court measures have been available in the currently effective version of the Non-Contentious
Proceedings Act,* it appears that the courts tread carefully when contemplating coercive measures in
decisions that relate to the welfare of the child.*

III. Court System and Structure — Courts Handling the Hague Convention

Although Austria is a federated country, procedural law and the administration of jugtice are
centralized in the Federation. Judicial independenceisguaranteed by the Constitution which also prohibits
forum shopping by requiring the courts to assign all cases to judges according to an assignment plan made
in advance.® The Austrian court system is very specialized, providing, in addition to the courts of

% Strafgesetzbuch [Criminal Code], Jan. 23, 1974, BGBI no. 1974/60, as amended, § 195.
** ABGB, 8§ 148 and 178.

*2 ABGB, § 145 (b).

* Weitzenbock, supra note 26 at 292.

* Old Aus=erStrG, § 185c¢; new AusserStrG § 111.

* Weitzenbock, supra note 33.

* Old AusserStrG, § 19.

" Weitzenbock, supra note 33. See also infra, note 48 and 49 and accompanying text.

* Bundes-Verfassungsgesetz, BGBI. no. 1/1930, art. 87, as amended.
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ordinary jurisdiction, specia courts for labor disputes and administrative matters, while constitutional
issues are decided by the Constitutional Court.*

Hague Convention requests are adjudicated by the courts of ordinary jurisdiction, in non-
contentious proceedings.”” These family court proceedings tend to be even more inquisitorial than
Austrian proceedingsin general, thus allowing the judge much | atitude in organi zing the proceeding, while
requiring a less formal conduct by the parties. The judge decides what use is to be made of the youth
wedfare offices to provide counseling, evaluations, or other services. The judge may d <o call for expert
testimony by child care professionals. However, in doing so, the judge must balance the desirability of
investigations with the obligation to speed the proceeding as much as possible, as is provided in the
Convention and the Implementing Statute. Inthe interest of speed, it is even permissible for the Austrian
court to deny a hearing.*

In the past, Austrian case law justified procedural delays to protect the welfare of the child.*
Since the judgment of the European Human Rights Court in the Sylvester case,* the Austrian Supreme
Court, when remanding a case, has urged the lower courts to decide speedily.*

The chain of appeals in Hague Convention requests goes from the single judge at the local court
[Bezirksgericht] to apanel of judgesat the Regional Court [Landesgericht] asthefirst appellateinstance, *
and from there to a panel of judges at the Supreme Court as the second and last appellate instance. In
appeal s before the Regional Courts, new developments may be pleaded and the facts may be reevaluated.
Before the Supreme Court, only questions of law are reviewed, and the Supreme Court will deny certiorari
if the lower court judgment contains no errors that need to be corrected.*

IV. Law Enforcement System

Enforcement of final Hague Convention decisionsiscarried out by applying the measuresprovided
for contempt of court in non-contentious proceedings.”” The primary means of coercion foreseen by the
statute are the issuance of orders and the imposition of coercive fines or detention. In addition, direct
force may be exercised through the bailiff or the police forces. The court of execution may also involve
the youth welfare agencies in effecting the return of the child or in the enforcement of visitation rights.

* F. Schwind and Fritz Zemen, Austria, in | INTERNATIONAL ENCYCLOPEDIA OF COMPARATIVE LAW A 67 (TUbingen, 1973).
“ HUKG §5.

* OGH decision, Apr. 28, 1992, docket no. 4 Ob 1537/92, 34 ZfRV 32 (1993).

> OGH decision, Jun. 19, 1997, 38 ZfRV 249 (1997).

** Qupra note 6.

* Supra note 17.

* Jurisdiktionsnorm [Court Organization Act], August 1, 1895, RGBI no. 1895/111, as amended, § 3.

“ Currently, old AusserStrG, § 14; E. Feil, VERFAHREN AUSSER STREITSACHEN 236 (Wien, 2000); as of Jan. 2005, new Ausser StrG,
8§ 53 and 62.

*" Currently old AusserStrG, § 19; Feil, supra note 46, at 237. Verfahren ausser Sreitsachen 237 (Wien, 2000); as of Jan. 5, 2005,
new AusserStrG § 110 in conjunction with its § 79.
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If necessary, the court may also appoint a warden, at the expense of the non-complying party.

It appearsthat in the pagt the Austrian courts have been reluctant to use all the coercive means at
their disposal when enforcing the return of a child. At least, this appears to have been the case in the
Sylvester case,*® when two attempts at enforcing the return of the child could not be carried out, because
the mother could not be located. According to the new Act on Non-Contentious Jurisdiction, the courts
may be even morejustified in refus ng enforcement, becausethe law now specifically statesthat the court
my refrain from initiating or continuing enforcement if this would be detrimental to the best interest of
the child.”

A Supreme court decision of 1996,% also in the Sylvester case, indicates that the welfare of the
child can still be raised as an issue even after a court decision ordering the return of a child becomes
enforceable. According to the 1996 holding of the Supreme Court, the local court called upon to execute
the decree to return the child must first decide whether this execution would serve the welfare of the child.
This decision isto be madein accordance with Austrian law, while taking into consideration the purposes
of the Hague Convention. It gppears that a decision refusing the return of the child at such a late stage
in the proceeding must be made by the court on its own initiative if the court becomes aware of
circumstances warranting such a measure. In addition, the party ordered to produce the child may also
request a denial of the execution at this stage. In order to do so, the party must bring new evidence of
circumstances that indicate that the welfare of the child would be seriously endangered by the execution.
Such execution decisions are again appealable in two instances up to the Supreme Court.

The sequence of events in the Sylvester case was as follows. on October 30, 1995, the Austrian
mother abducted the child, a 13 month old infant, from the State of Michigan, where she and the child and
the father, aU.S. citizen, had been residing. The Austrian District Court ordered the return of the child
on December 20, and the gppellate court upheld this decison on January 19, 1996. The Supreme Court
rejected the appeal on February 27, 1996, but there was a 2-month delay before the file of the case was
returned to the District Court, which issued an enforcement order on May 8, 1996. The actua
enforcement on May 10 could not be carried out because the mother could not be found by the bailiff.

Further court applications by the taking mother led to a decision of October 15, 1996, of the
Austrian Supreme court in which the Court upheld arefusal to return the child, on the grounds of changed
circumstances.®* The lapse of time made the father unfamiliar to the child, and the increased importance
of the taking mother’s allegations of the father’s sexual misconduct was more damaging considering the
child'sincreased age. Further applications for thereturn of the child were dismissed by the Digrict Court
and Appellate Court in April and May of 1997, primarily because of the threatening criminal prosecution
of the taking mother in Michigan, and the importance of a safe harbor agreement by the father was
downplayed.

On April 14, 2003, the European Court of Human Rights issued a judgment against Austria®

“® Qupra notes 5 and 6.

* New AusserStrG, §110, 1 3.
*° SQupra note 5.

*d.

°2 Qupra note 6.
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holding that Austria’s manner of enforcing the underlying return decision violated the claiming parent’s
and the abducted child's right of privacy and family life that is guaranteed by article 8 of the European
Human Rights Convention.** The Court also awarded costs and damages for non-pecuniary suffering to
the claimant. The Court held that the 2-month delay between the Supreme Court decision of February 27,
1996 and the return of the file to the enforcing District Court was inappropriate, aswas the lack of action
on the part of the authorities to locate the child a time of enforcement.

It should not be difficult to locate a child in Austria, because Austria is a small country and
residents and visitors must report any changes in their residence or temporary abode to the local
authorities. Landlordsand innkeepersarerequired to cooperatein the observance of theselegal provisions
that are enforced by the Federal police, and in smaller communities, by the local administrative
authorities. >

V. Legal Assistance Programs

Asof January 1, 2005, Austriawill provide legal aid for all court proceedings of claiming parents,
and this assistance will include representation by an Austrian attorney, free of charge.> Even under
current law, there appears to be little need for legal aid in Hague Convention requests, because Austria
has made no reservation to article 26 of the Convention and, therefore, should be willing to bear the
expenses from any administrative action and court proceedings. Moreover, Austria has provided, in the
Implementing Act, that translations of documents will be made at the expense of the Austrian Federal
Government and that legal assistance is provided to requesting parties at the trial stage through the
assignment of alaw clerk, and for appellate proceedings, through the appointment of an attorney, both
free of charge to the party requesting the return of the child or the granting of visitation rights.*

Austria grants legal assistance to needy parties in Austrian proceedings. A party must apply for
this benefit with the trial court where the case is pending and the decision on the granting of legal aid and
on the extent and types of benefits to be provided is made by that court, after evaluation of the
circumstances of the individual case. Legal aid benefits can be fairly extensve, covering costs directly
related to the proceeding. Not included as a benefit, however, isthe cost of investigativework during the
pre-trial phase or in preparation of enforcement.®’

VI. Conclusion

Austria has recently undertaken steps to improve Hague Convention proceedings. Following the
controversy with the United States over the Sylvester case, Austria has drafted legislation to centralize
venue in a handful of local courts and to increase the already generous level of legal assistance for
claiming parents. These measures have been enacted and are scheduled to go into effect in January 2005.
Following the European Human Rights Court’s judgement against Austria, also in the Sylvester case, it

** Convention for the Protection of Human Rights and Fundamental Freedoms, signed Nov. 4, 1950, EUROPEAN TREATY SERIES NoO.
5, ratified by Austria Mar. 20, 1952, BGBI no. 1958/210.

** Meldegesetz 1991, BGBI. no. 1992/2.
% HKUG, as amended by Ausserstreit-Begleitgesetz, supra note 9, § 5.
** HKUG, asinitially enacted, § 5.

*7 Zivilprozessordnung, Aug. 1, 1895, RGBI. no. 1895/113, as amended, 8863 - 73.
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appearsthat the Austrian judiciary aims at faster adjudications of initial decisions, appeals, remands, and
enforcement orders.

It may be too early to tell what new case law will result from the 2001 Family Law Reform and
the, not as yet effective, 2004 reform of family proceedings and how these will affect Hague Convention
requests. Inthe meantime, a guess may be hazarded that Austrian courtswill continue torefusethe return
of achild if the prerequisites of the Convention are not met and if the return is deemed to be contrary to
the best interests of the child. It is possiblethat in determining what is best for the child, the same high
standards may be imposed in Hague Convention requests that are required by law in domestic cases. It
appears moreover, the visitation cases will continue to be adjudged according to Austrian law.

Prepared by Edith Palmer
Senior Legal Specialist
March 2004
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BAHAMAS
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

The Bahamas acceded to the Hague Convention on the Civil Aspects of International Child
Abduction, [hereinafter the Hague Convention] on January 1, 1994, and the Hague Convention went into
force between the Bahamas and the United States on that same date. Since then, the Hague Convention
has gone into force between the Bahamas and 27 other parties as a result of declarations of acceptance
by other original members and mutual declarations of acceptance by the Bahamas and other states that
have acceded to the Hague Convention.*

I. Domestic Laws and Regulations Implementing the Hague Convention

On July 30, 1993, the International Child Abduction Act, 1993, received Royal Assent and came
into forcein the Bahamas.? Since treaties are not self-executing or automatically in force upon ratification
in the Bahamas, this statute incorporates the text of the Hague Convention as a schedule to the Act. The
body of the Act consists of 11 sections. In sections 2 and 3, the Minister for Foreign Affairsis designated
to be the Central Authority for the purposes of the Act. Section 4 declares that the Supreme Court of the
Bahamas has jurisdiction to entertain applications made under the Hague Convention, and section 5 gives
it authority to issue interim orders when Convention applications are pending. Section 6 gives the
Minister of Foreign Affairs authority to request reports in pending cases of the Ministries of Social
Services and Health, aswell as of the courts. Section 7 provides that foreign decisions or determinations
in custody cases and other relevant proceedings may be proved with “ duly authenticated copies.” Section
8 authorizes the Supreme Court to make findings that the removal of a child from the country was
wrongful under the Hague Convention, and section 9 provides for the payment by the government of
membership fees. Section 10 gives the Rules Committee of the Supreme Court rule-making powers with
respect to procedures, notices, authenticated copies, and other objects of the Act. Section 11 authorizes
the Minister of Foreign Affairs to amend the Schedule to bring it into conformance with any changesto
the Hague Convention.

The only reported amendment to the International Child Abduction Act, 1993, corrected amistake
in the original statute to add the word “ may” to section 10 so that it reads “ the Rules Committee may
make rules for ... carrying out the objects of [the] Act.?

* See http://www.hcch.net/ e/status/abdshte.html.

21993 Bah. Laws, No. 27.

1996 S.I. No. 38.
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II. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

The Internationa Child Abduction Act does not contain prohibitions on the abduction of children.
For the applicable criminal laws, reference must be made to the Penal Code of the Bahamas. The version
of the Penal Code that was in force in the Bahamas a the time that the Hague Convention entered into
force for that country contains several provisions applicable to child abduction. The first of these states
that “whoever kidnaps any person shall be liable to imprisonment for 10 years.”* The Code defines
“kidnapping” to include unlawfully imprisoning any person and taking him out of the jurisdiction of the
Bahamian courts without his consent.> Because the consent of a child would be a defense to the charge
of kidnapping, securing a conviction under this section can often be difficult. Therefore, in appropriate
child abduction cases, the abducting parent might be alternatively charged with the crime of stealing
another person under the age of 14. The Penal Code definesthis crime, whichis also punishable with up
to 10 years imprisonment,® to include unlawfully taking or detaining a person “ with intent to deprive of
the possession or control of him any person entitled thereto.”” However, in this case, the law also
generally provides that “a person is not guilty of stealing ... another person by anything that he does in
the belief that he is entitled by law as a parent or guardian.”® Thus, in cases brought against a parent for
unlawfully stealing a child, it might often be necessary to show that the parent acted in defiance of a court
order or other officid warning that had been communicated to him.

In the case of females, the Penal Code providesthat “a person is guilty of abduction of afemale
who, with intent to deprive of the possession or control of the female any person entitled thereto ...
unlawfully takes her from the lawful possession, care or charge of any person” or “detains her from
returning to the lawful possession, care or charge of any person.”® This crime is punishable with up to
2 yearsimprisonment. In the case of females between the age of 16 and 17, having had reasonabl e cause
to believe the woman was 18 or older is a valid defense. The Penal Code does not contain similar
provisions for the abduction of males.

B. Parental Visitation

At the date that the Hague Convention went into force for the Bahamas, section 7 of the
Guardianship and Custody of Infants Act stated as follows:

The [Supreme] Court may, upon the application of the father or mother of a child, make
such order as it may think fit regarding the custody of such child and the right of access
thereto of either parent, having regard to the welfare of the child, and to the conduct of
the parties, and to the wishes as well of the mother as of the father, and may alter, vary,

* Penal Code, Rev. Laws Bah. Ch. 77, s. 291 (1987).
° 1d. § 306.

°1d. § 292.

" 1d. § 308.

® 1d. § 309(4).

°1d.
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or discharge such order on the gpplication of either parent, or, after the death of either
parent, of any guardian under this Act; and in every case may make such order respecting
costs asit may think just.

The power of the court under subsection (1) of this section to make an order as to the
custody of a child and the right of access thereto may be exercised notwithstanding that
the mother of the child is then residing with the father of the child.*

This section has not been interpreted in any reported decisions from the courts of the Bahamas,
but would appear to give the Supreme Court broad powers in matters respecting visitation. The available
laws of the Bahamas do not indicate that section 7 has been amended since the Hague Convention went
into force for the Bahamas.

III. Court System and Structure — Courts Handling the Hague Convention

Aswas mentioned previously, the International Child Abduction Act gives the Supreme Court of
the Bahamas responsibility for hearing Hague Convention applications.** The Supreme Court, consisting
of 12 appointed justices, is both a trial court and an appeals court for decisions rendered by the lower
magistrate courts. There are 2 justices assigned to the Supreme Court in Freeport to hear cases from the
Northern Region of the country.” The other justices are assigned to the Supreme Court in the capital
region of New Providence.

Appeals of decisions of the Supreme Court justices may be heard by the Court of Appeal. The
Court of Appeal, which has jurisdiction in criminal, constitutional, and civil matters, consists of six
justices, but panels of three justices are formed to decide most cases. The Court of Appeal operates under
a separate statute® and a separate set of rules from the Supreme Court.**

The Bahamas was a British colony until 1973. Under the terms of the independence order that
established a Constitution for the Bahamas, a provision was made for retention of final appeals to the
Judicial Committee of the Privy Council in conformance with the provisions of the British Satutory
instruments establishing that body.™ Similar provisions in London were inserted in the Constitutions of
the other Commonwealth Caribbean countries when they attained independence and for many years, the
Privy Council has served as a common high court for most of the Commonwealth Caribbean countries.
However, in recent years, most of the former British colonies in the region have agreed to replace the
Privy Council with a Caribbean Court of Justice. At the present time, the inauguration of this court has
been postponed until the end of 2004.** One country that appears to have decided to retain the Privy

111 Bah. Rev. Laws, ch. 118, § 7 (1987).
*1993 Bah. Laws, No. 27, § 4.

2 See http://bahamas.gov.bs/bahamasweb/ aboutthegover nment.nsf/subjects/j udiciary.

3 Court of Appeal Act, || Bah. Rev. Laws, ch. 40 (1987), as amended.
* Supreme Court Act, |1 Bah. Rev. Laws, ch. 41 (1987), as amended.
** Constitution, 1973 S.I. No. 1080, § 105.

** Caribbean Paolitics: Creation of Caribbean Court Delayed Again, Economist Intelligence Unit, Feb. 17, 2004.
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Council asits highest court is the Bahamas, despite the fact that the actual number of cases that are taken
from Nassau to London every year isvery small. Nevertheless, aslong as the Privy Council remains the
highest court for the Bahamas, the possibility existsthat aHague Convention case may be appeal ed outside
of thejurisdiction. ThePrivy Council usually hears casesin panels composed of British Law Lordsjoined
by ajustice of a participating jurisdiction. Since the Privy Council generally follows British precedents,
the British influence in the Bahamian legal system will continue.

IV. Law Enforcement System

Thereare no available reported decisions in which the Hague Convention has been interpreted by
Bahamianjudges. However, thereports on compliance prepared by the U.S. Department of State indicate
that enforcement of the treaty in that country has been a persistent problem. In the 2003 report, the
Department of State wrote as follows:

In our April 2001 report, the Bahamas was listed as a Country of Concern. Despite
recent action taken to move long-standing cases forward through the courts, we do not
believe that the Bahamas's performance has improved. The judicial and administrative
authorities continue to fail to act expeditiously in proceedings for the return of a child as
required by article 11. There are currently no open cases for the Bahamas. The case that
was open previously for over [5] years has been resolved in court, and the Supreme Court
ordered the child to remain in the Bahamas with the taking parent. The other case
mentioned in the 2001 Compliance Report that was open for [3] years has also been
resolved in the courts with the court finding return to the [United States] was not required
under the Hague Convention. A case opened in December 2001 has been closed at the
left-behind parent’ s request.

The Bahamian Central Authority is consistently non-responsive to inquiries and requests by the
Central Authority in the United States as required pursuant to article 7. The Bahamian Central Authority
has d's0 been non-responsive to repeated representations by the U.S. Embassy during the past year."

No information respecting any subsequent developments is currently available.
V. Legal Assistance Programs

The Hague Conference on Private International Law’ s status sheet for the Hague Convention does
not indicate that in acceding to the Hague Convention, the Bahamas made a reservation that it would not
be bound to assume any costs relating to applications resulting from the participation of legal counsel or
advisers. However, whether financial assistance might be available to foreign parties seeking the return
of achild abducted to the Bahamasisnat clear. The failure of the Bahamasto providelegal aid in at |east
certain types of appellate proceedings was criticized by the I nter-American Commission on Human Rights
in 2001."® Section 9 of the International Child Abduction Act does authorize the Government to pay out
sums for the purposes of the Hague Convention, but there does not appear to be a formal scheme for
private applications for such sums.*

" U.S. Department of State, 2003 ComPLIANCE REPORT, at 10, available at, http://travel. state.gov/2003haguereport. html.

** Report No. 48/01, available at http://www.cidh.org/annual rep/ 2000/eng/Chapter! | 1/Merits/Bahamas12.067. htm.

1993 Bah. Laws, No. 27, s. 9.
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V1. Conclusion

The Hague Convention hasbeenfully incorporated into Bahamian law. However, although there
are no reported Hague Convention cases from the courts of that country, the experiences documented in
the U.S. Department of State’s compliance reports indicate that officials have not processed applications
with the due diligence required by the agreement. The few cases mentioned in these reports to actually
be heard by the judiciary did not result in the return of children who had been allegedly abducted.
Therefore, it does not seem that the Bahamas has yet established a practice of returning abducted children
under the terms of the Hague Convention.

Prepared by Stephen F. Clarke
Senior Legal Specialist
March 2004
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REPUBLIC OF BELARUS
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION

Introduction

The Republic of Belarus, which became an independent state in December 1991, isanon-member
state of the Convention on the Civil Aspects of International Child Abduction, because it did not
participate in the Hague Conference on Private International Law at the time of its 14" Session, as
required by article 37 of the Convention. The Republic of Belarus acceded to the Convention in 1998.
The National Assembly (the Parliament) of Belarus ratified the Convention on October 13, 1997, and
entered into force on January 13, 1998." The Convention has been entered into force between Belarus and
the following countries: Argentina, Australia, Bosnia and Herzegovina, Canada, Chile, China (Macao
Special Administrative Region), Colombia, the Czech Republic, Finland, Germany, Georgia, Greece,
Hong Kong, Hungary, Ireland, Israel, Italy, The Netherlands, New Zealand, Norway, Poland, Portugal,
Serbiaand Montenegro, Slovak Republic, Spain, Switzerland, and the United Kingdom (also for Bermuda,
the Cayman Islands, the Falkland Islands, the Isle of Man and Montserrat).

According to article 38 of the Convention, Belarusian accession to the Convention is effectiveonly
in the relationship between Belarus and those contracting states that have declared their acceptance of the
accession. Also, the Convention entered in force between the Republic of Belarus and the following
states: Brazil, Costa Rica, Malta, Moldova, Paraguay, Fiji, Trinidad and Tobago, Uruguay, and
Uzbekistan. The United States has not recognized Belarusian participation in the Convention.

I. Domestic Laws and Regulations Implementing the Hague Convention

Although the Republic of Belarus acceded to the Hague Convention with the purpose of
international recognition and improvement of itsimage on international arena, Belarus's accession to the
Convention did not influence the development of the national legal system. Unlike those in other newly
independent states of the former Soviet Union, the Constitution of Belarus does not provide for the priority
of international obligations over domestic regulations, and the conclusion of an international agreement
by the Belarus authorities does not require automatic adoption of national implementing legislation.

The basic principlesof Belarusian | egislation in regard to family relations and child protection are
determined by the Code of the Republic of Belarus on Marriage and Family, adopted by Belarus
legislature on July 24, 1999. The Code declares protection of parenthood and child’s rights, the main
priority of family legislation. The Code establishes that family and marriage rel ated rights are protected
by the judiciary, state authorities of guardianship and curatorship, and civil registry authorities.

Although a member of the United Nations since the creation of this organization, the Republic of
Belarus hasvery limited experience in independent participation in bilateral and multilateral treaties. The
problem of parental child abduction, especially international abductions, is not an acute problem for
Belarus because of its long years of continuing international isolation, the domination of conservative
Soviet traditions in family relations, the strong state interference in family relations, the absence of new
legidlation, and the lack of resources for enforcement of already passed laws. As of January 2003 (latest

*VEDAMASTSI NATSYIANALNAGA SHobU ResPuBLIKI BELARUS[BuUIletin of the National Assembly of the Republic of Belarus, official
gazette] 1998, No. 18, Item 209.
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dataavailable), Belarus had no open abduction cases and received no incoming return applications. Also,
the Permanent Bureau on the Guide to Good Practice of the Convention reported that it did not receive
any submission or comment in regard to Georgia's participation in the Hague Convention.?

A major related legislative provision isincluded in the Constitution of Belarus; article 32 states
that “ marriage, thefamily, motherhood, fatherhood, and childhood will be under the defense of the state.”
The Constitution establishes that parents or persons replacing them will have the right and will be obliged
to nurture children, and be concerned for their health, development, and learning. A child must not be
subjected to cruel treatment or humiliation, enlisted for work which may cause harm to his physical,
intellectual, or mora development.” In regard to the separation of children from their families against
the will of the parents and other persons replacing them, the Constitution permits such separation on the
basis of a court ruling, if the parents or other persons replacing them do not fulfill their duties.®

The Law of the Republic of Belarus on Acceding to the Convention on Civil Aspects of
International Child Abduction, adopted simultaneoudy with the instruments of ratification, assigns the
Ministry of Justice of the Republic of Belarus to be a Central Authority, with the responsibilities
prescribed in article 7 of the Convention.* According to implementing legislation, the Central Authority
isobligedto provide general information to the applicant; however, itisnot clear what kind of information
and/or services are available. It appearsthat there is no cooperation between the Ministry of Justice and
child welfare services. Belarusis a unitary state and the Ministry of Justice has jurisdiction over al the
country, including all administrative provinces and regions; therefore, the Convention extends to all
Belarusian territory asrequired by article 40. Despite the fact that Belarus established a state union with
the Russian Federation in 1996, and the Union Treaty provides for equal rights of citizens of both
countries and the unification of legislation as its ultimate goal,® presently, Belarusian international
obligations do not extend on Russian territory.

II. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

According to the Criminal Code of the Republic of Bdarus adopted on June 24, 1999, parental
abduction is not recognized asacrime. The Law considers as an abduction the kidnapping of a child by
a person who is not child’s parent or legal guardian without the consent of parents or legal guardians if
it was committed for a particular purpose. The Criminal Code prosecutes the abduction or exchange of
a child for mercenary purposes, or for other vile motives, and punishes such crimes by up to 5 yearsin
prison.® The abduction may be open or hidden and may be the result of deceit, misuse of trust, or restraint
of the child. Under the Law, achild isany person under 16 years of age. The child’s consent, regardless
of his understanding of the significance of the unlawful activity, does not eliminate the criminal
responsibility of the abductor. The Law determines “ mercenary purposes,” as intending to receive

> HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAw, Convention Status Report, at

http://www. hceh. net/e/ conventions/menu28e. html.

® CONSTITUTION OF THE REPUBLIC OF BELARUS. Adopted March 15, 1994, with the changes and additions enacted by referendum
on Nov. 24, 1996.

* Qupra note 1.
® SQupra note 1, 1999, No. 32, Item 863.

® CRIMINAL CODE OF THE REPUBLIC OF BELARUS, art. 123.
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material profits from the abduction, i.e., ransom or taking a child’s clothes. Base motives are those that
contradict moral principles, for example, taking revenge on a child’'s parents. If a childless woman
abducts a child with the purpose of educating him and creating a good family environment for him, such
an abduction does not qualify asan abduction from vile motives.” However, the Criminal Code states that
such action will be considered as an abduction committed under softening circumstances.®

Parental kidnapping is not considered a criminal offense in Belarus. Only those who abduct
somebody else’s child may bear criminal responsibility for a child’ s abduction. Hence biological and/or
adoptive parents may not be prosecuted as kidnappers or child abductors. |If divorced or separated parents
disagree in regard to who will keep the child, the abduction of one' s own child from the other parent or
from an orphanage or another special institution is not considered to be an abduction under Belarusian
criminal legislaion. The Law also prohibits prosecuting close relatives of a child (for example,
grandparents) for abduction, if they acted for the sake of the child, even if the interests of the child were
misunderstood. It should be noted that the criminal legislation of Belarus does not impose punishment for
removal of a child from the country or for retaining a child outside Belarus with intent to obstruct the
lawful exercise of parental rights. Retainment is not considered as a separate felony.

Criminal acts such as parental child abduction occur very seldominBelarus. If aforeigner whose
home country recognizes the participation of Belarus in the Convention commits such a crime, the child
issubject to return. All other casesfall under the laws of the respective state. |Insuch cases, the Ministry
of Justice of the Republic of Belarus, which was designated as a National Central Authority to discharge
the duties imposed by the Convention, must cooperate with foreign authorities in order to discover the
child, to prevent possible harm to the child, and to secure the child’sreturn. Abilities of the Ministry of
Justiceto locate an abducted child arelimited, because under Belarusian law only children who are staying
without parental supervision are subject to mandatory registration with local social service agencies.®

B. Parental Visitation

Family legislation in Belarus is based on the 1999 Code of the Republic of Belarus on Marriage
and Family. The major principle of Belarusian family law is that decisions relating to a minor should be
based on his best interests; however, no specific act regulates issues related to parental visitation.

According to the Code, all children under 16 years of age are considered minors and both parents
have equal rights and duties with regard to their offspring, even after divorce. In case of a dispute, a
court-awarded custody is allowed to one of them. Unresolved disputes may be taken to the court. The
Constitutional Court of Belarus ruled that no other institutions or authorities except the courts are eligible
to decide issues related to granting custody.” Parents may recover custody of their children unless the
court decides that this would harm the child. In accordance with tradition, custody amost aways is
awarded to the mother of the child; the father sometimes receives the right of access as determined by the
court. However, thereisno means of enforcing court decisions, and as storiesin local newspapers reflect,

" BULLETIN OF THE USSR SuprREME CouRT, No. 2 (1974) a 10.
® A. LukAsHOv, COMMENTARIES TO THE CRIMINAL CODE OF THE REPUBLIC OF BELARUS, Minsk, 2000, at 365.

° Instruction of the Ministry of Education No. 17/03 of July 27, 2000, S8or UkAzAU PRESIDENTA | URIADU RESPUBLIKI BELARUS
[Collection of Regulations Isued by the President and Government of the Republic of Belarus], 2000, No. 51, Item 2648.

*° Ruling of the Constitutional Court of the Republic of Belarus on the Conformity Between Part Two of Article 116 of the Code of
Marriage and Family of the Republic of Belarus and the Constitution of the Republic of Belarus No. J68/98 of June 26, 1998, in JUDGEMENTS
AND SEPARATE DECISIONS OF THE CONSTITUTIONAL COURT OF THE REPUBLIC OF BELARUS, 1997-1998, Minsk, 1999, at 181-183.
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a father’s right to visitation is often violated by mothers and other relatives who have been awarded
custody of the child.*

Usually, in the case of the dissolution of amarriage the courts decide which of the parents should
get custody of the child. If parents are absent, the issue of custody for minors will be resolved by the
guardianship agencies of local public education departments. These agencies decide disputes about the
exercise of family rights; have the power to deprive access to parents living at a distance depending on
the interests of the child; are party to custody suits; and may commence actions that would deprive a
parent or parents of their parental rights.

III. Court System and Structure — Courts Handling the Hague Convention

The structure of the judicial system in Belarus is determined by the Law on Court Organization.
In Belarus, the courts consist of the Supreme Court and regional, city, and district courts of genera
jurisdiction. Justiceisadministrated by atrial of civil disputes and criminal cases. All cases are tried by
a panel that consists of a professional judge and two lay assessors. A number of minor administrative
infractions, as well as the majority of family matters are tried by a single judge and not by a collegiate
court. Thejudgesin Belarus are appointed by the President of the Republic, and the President may relieve
them of their office.

Except for economic courts, which have exclusive jurisdiction in commercial disputes, no other
specia courtsexistin Belarus. All casesrelated totheimplementation of international obligations, aswell
ascivil and family related matters, are handled by regular courts of law. Asthe Chief Justice of Belarus
stated in his interview with the national newspaper Vo SLavu Robiny, the nation’s “judicial system has
not been brought nearer to the realities of contemporary life. The system has proved cumbersome,
conservative, and costly.”** The autocratic regime established by President Lukashenko completely
undermined independence and further diminished the authority and significance of judicial institutionsin
the country. Judicial reform programs drafted in the mid 1990s foresaw the creation of specialized courts,
including courts for family, juvenile, and other cases, were not implemented.

Cases of domestic child abduction occasionally are brought to the court; however, because of
national traditions, such cases are usually resolved inside the families. No cases of international child
abduction or application of the Convention on the Civil Aspects of International Child Abduction have
been reported.

IV. Law Enforcement System

The absence of international parental abduction cases in Belarus may be attributed in large part
to the influence of cultural and ideological traditions that have determined the features of Belarusian
society and have prevented international marriages. Other reasons include the international isolation of
Belarus and bureaucratic difficulties related to acquiring a valid travel passport for children.

International observers conclude that the enforcement of the Convention might be associated with
some difficulties because of the Ministry of Justice's lack of experience in dealing with family related

™ A. Miasnikau, Deti Razdora, BELORUSSKAIA DELOVAIA GAZETA [Belarusian Business Newspaper], Mar. 17, 1999, available at
http://www.site.securities.com.

2 Belarus: Supreme Court Head Views Judiciary, via FBIS Document ID: FTS 19971230000387.
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issues.™ Because both the Ministry of Justice and the Ministry of Education, which supervises local
guardianship and curatorship agencies and whose personnd is more familiar with the related work, are
empowered with the administrative authority to order the return of an abducted child, close interagency
cooperation may be required.

Although the Convention is a direct implementing document, it requires the adoption of special
laws by the Belarusian Parliament because the Constitution of the Republic of Belarus does not provide
priority for and direct application of internationa legal norms. Belarusian courts have relatively little
experience in dealing with the application of international legal norms and may have problems with their
enforcement.

V. Legal Assistance Programs

Legal assistance in Belarus could be obtained through the attorneys licensed to practicelaw inthis
country. Probonowork isalso practiced by attorneys, although not widely. The best source of assistance
and information are the officers of the guardianship agencies. Belarus’ sauthorities do not accept any costs
related to the implementation or enforcing of the Convention. In signing the document, Belarus made a
reservation regarding the instrument of accession and declared that the state will not assume any costs
resulting from the participation of legal counsel or court proceedings.

VI. Conclusion

The Hague Convention on Civil Aspects of International Child Abduction prescribes basic
principles of resolution of disputes in regard to the parental abduction of children. Unlike in other
participating states, in Belarus these principles did not become the basis for national legislation, and the
Belarusian legal system has not yet elaborated national norms that correspond to the provisions of the
Convention. The national judiciary continues to reject foreign decisons and international legal acts in
favor of traditional domestic laws. The cooperation of Central Authorities of the Member States with the
Ministry of Justice of the Republic of Belarus is minimal, because of the political isolation which the
country has imposed upon itself. At the same time, the Convention is of great significance for Belarus,
whose citizens have the right and possibility of using an internationally recognized mechanism for the
return of a child in case of abduction and the guarantee of the protection of the rights of all interested
partiesif the child wastaken to one of the countries that recognize Belarusi an accession to the Convention.

Prepared by Peter Roudik
Senior Legal Specialist
November 2003

** Human Rights Watch, ABANDONED TO THE STATE, Report, Brussels, 1999, at 119.
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BELGIUM
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

The Hague Convention on the Civil Aspectsof International Child Abduction of October 25, 1980,
was signed by Belgium on January 11, 1982. It was ratified on February 9, 1999, and entered in force
for Belgium on May 1, 1999.*

I. Domestic Laws and Regulations Implementing the Hague Convention

In accordance with article 6, paragraph 1, Belgium has designated as Central Authority the
Minigere de la Justice, Direction generale de la Legislation civile et des Cultes, Service Entraide
judiciaire internationale, Boulevard de Waterloo 115, 1000 Bruxelles, Belgium.

According to the Constitution of Belgium,? the Convention became part of the legal system of
Belgium upon its approval by Parliament, its ratification, and its publication. The courts will apply it
whenever called upon to do so.

II. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

For a decision relating to the wrongful removal and retention of achild, the competent court is
the District court (Tribunal de premiere instance) where the child resides, and this court isalso competent
in proceedings under the Hague Convention. The proceedings are governed by the provisions of the

Judiciary Code (Code judiciaire).®

Criminal prosecution of parents for child abduction under articles 368-371 of the Criminal Code
was abolished and the articles were repealed.*

B. Parental Visitation
For adecision relating to parental visitation, the competent court is the District court where the

childresides. Thiscourt isalso competent in proceedings under the Hague Convention. The proceedings
are governed by provisions of the Judiciary Code.®

* Law of Aug. 10, 1998, on the Approval of the Convention, Moniteur Belge (MB), Apr. 24, 1999.

? Constitution of Belgium of Feb. 17, 1994, MB, Feb. 17, 1994, as amended, art.167, VI A, Les Codes Larcier, 2003.
* Judiciary Code, arts. 1322bis - 13220cties, 1034bis-1034quinquies, |, Les Codes Larcier, 2003.

* Law of Nov. 28, 2000, on the Criminal Protection of Minors, MB, Mar. 17, 2001, art 52.

® Supra note 3.
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III. Court System and Structure — Courts Handling the Hague Convention

General trial courtsin civil matters are the District courts (Tribunaux de premiere instance), one
in each territorial district. Appeal against their decisions goes to the Courts of appeal (Cours d appel),
which also have specified trial jurisdiction. Decisions of the Courts of appeal, as well as those of the
District courts, are subject to annulment by the Court of Cassation (Cour de cassation) for breach of law.
Tria courts in child-return proceedings, visitation, and enforcement of related orders under domestic
Belgian law, as well under the Hague Convention, are the District courts.®

IV. Law Enforcement System

The District courts enforce their decisons. Decisons not subject to further remedy ae
immediately enforceable. This is done by court bailiffs and the police.

V. Legal Assistance Programs

The Ministry of Justice, Direction-General of Civil Legislation and Cults, Office of International
Legal Aid, is entrusted with legal assistance under the Hague Convention. Further assistance can be
obtained from the court in legal proceedings.”’
VI. Conclusion

Belgiumisin full compliance with the Hague Convention. The powersunder the Convention are

exercised by the Central Authority - the Ministry of Justice, as stated above, and the pertinent courts.

Prepared by George E. Glos
Specia Law Group Leader
January 2004

°1d.

"1d. arts. 86 and 105.
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BELIZE
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

Belize was not a participant member of the Hague Conference on Private International Law at its
14™ Session in accordance with article 37 of the 1980 Convention on the Civil Aspects of International
Child Abduction. However, on June 22, 1989, in compliance with the stated article, it acceded to the
Convention. Three months after Belize' saccession to the Convention, it entered into force on September
1, 1989."

At the time of filing the instrument of accession to the Convention, Belize made the following
reservations to the Convention in accordance with article 42:*

1. Any application or other documents transmitted to the Central Authority under the Convention
must be accompanied by a translation into English and not in French.

2. Belize will not be bound to assume any costs relating to applications under the Convention
resulting from the participation of alegal counsel or advisers, or from court proceedings, except
insofar as these costs may be covered by its system of legal aid and advice.

The Conventionisin forcewith the following countries that have accepted the accession of Belize:
Argentina, Australia, Canada, the Czech Republic, Finland, France, Germany, Greece, Hong Kong,
Hungary, Ireland, Israel, Italy, Luxemburg, Mexico, The Netherlands, Norway, Portugal, Serbia and
Montenegro, Slovak Republic, Spain, Sweden, Switzerland, the United Kingdom, the United States of
America, and Venezuela

I. Domestic Laws and Regulations Implementing the Hague Convention

Inimplementation of its obligation to enforce the provisions of the Convention withinitsterritory,
on August 22, 1989, Belize enacted the International Child Abduction Act.® The enactment declared that,
subject to the provisions of the Act, “the provisions of the Convention set out in the Schedule to this Act
shall have the full force of law in Belize.”* Asaresult, the Convention became a part of the legal system
of Belize. Further, the Act also entrusted the functions of the Central Authority under the Convention to
be discharged by the Minister of Social Services.”

* http:/ /www. hceh. net/ef status/stat28e. html, art. 38.

2 http:/ /www. hceh. net/e/ status/stat28e. html, Belize.

® THE LAwWSOF BELIZE, v. 4, ch. 177, § 3.
“1d. 8 3.

*1d. § 5 and 82(b).
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II. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

The Criminal Code of Belize declares the abduction of children to be a criminal offense and
prescribes punishment for those found guilty. A person who “steals” a child younger than 12 years of
age, whether with or without his consent, is liable to imprisonment for 10 years.® Anyone who abducts
an unmarried female under 18 years of age is liable to imprisonment for a period of 2 years.’

B. Parental Visitation

The Belize Family Court has the exclusive jurisdiction for entertaining applicationsin all matters
relating to children under the Convention. However, in other matrimonial proceedings, including divorce,
judicial separation or nullity, etc., the Supreme Court of Judicature may make such orders, with respect
to the custody, maintenance, and education of the children, as may appear just in the circumstances.®
Accordingly, parental visitation rights appear to be granted by the Supreme Court of Belize.

III. Court System and Structure — Courts Handling the Hague Convention

For the purpose of the Belize Convention, the Minister® for social services will be the Centrd
Authority under the Convention, but the court having jurisdiction to entertain applications under the
Convention is the District Family Court,*® established under the Family Courts Act.™* The court has the
power to exercise jurisdiction throughout Belize. No other court has jurisdiction to ded with or try
offenses or causes or matters over which the Act has conferred exclusive jurisdiction to the Family
Court.** When an application has been madeto the Belize Family Court under the Convention, that court,
at any time before a determination of the application, may give such interim direction as it deems fit for
the purpose of securing the welfare of the child concerned or of preventing changes in the circumstances
relevant to the determination of the application.”® Therefore, for adecision under the Convention relating
to parental visitation, the competent court shall be the Belize Family Court.

Before ordering the return of the child, the authority of the contracting state may direct the
applicant to obtain from the authorities of the state of the child's habitual residence a decision or other

® THE LAwWSOF BELIZE, V. 3, The Criminal Code, c. 101, § 55.

’1d. § 56.

® THE LAWS OF BELIZE, V. 2. The Supreme Court of Judicature Act, c. 91, § 153.
° Supra note 3, 85.

1d. §6.

" THE LAws OF BELIZE, V. 3, The Family Courts Act, c. 93, § 3.

21d. § 6.

** Qupra note 3, § 7.
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determination that the removal or retention of the child was wrongful within the meaning of article 3 of
the Convention.™

The Belize Family Court and the District Family Courtshavejurisdiction to try or otherwise deal
with offenses, causes, or matters relating to the Juvenile Offenders Act, Family Maintenance Act,
Illegitimate Persons Act, and Married Persons (Protection) Act, except on matters relating to such
provisions whose jurisdiction has been expressly given to the Supreme Court.*® A judge constitutes and
presides in proceedings before the Belize Family Court, which has jurisdiction throughout Belize.
However, a District Family Court in each judicial district, other than the Belize judicia district,
comprising no fewer than three and not more than five Justices of the Peace of that district, appointed on
the basis of their knowledge and interest in family matters, constitute a District Family Court.*

The subordinateinferior courts are the District Courts and the * Summary Jurisdiction Courts” in
each district.”” Thereare two constitutional courts in operation in Belize, namely, the Supreme Court of
Judicature and aCourt of Appeal.*®* The Supreme Court consists of a Chief Justice and such other judges
as may be appointed. The Court of Appeal consists of a President and two other judges.” Both of them
are superior courts of record.

The Supreme Court has unlimited original jurisdiction to hear and determine any civil or criminal
proceedings under any law. It also exercises appellate jurisdiction to hear appeds from decisions of
Family Courts and other inferior courts.* The Court of Appeal is competent to hear appeals against the
decisions of the Supreme Court and such other decisions of the Supreme Court, delivered in exercise of
its appellate criminal jurisdiction from the decisions of the inferior courts, which involve a question of
law.?* An appeal of the decisions from the Court of Appeal may be filed before Her Majesty in Council
on questions involving interpretations of the Constitution.?

IV. Law Enforcement System
In order to assist the Belize Family Court in carrying out its functions and to enforce its orders,

the Public Service Commission appoints a number of officers as bailiffs, employees, counselors, and
social workers to the court such as may be necessary for the stated purpose.”® For the purpose of

** Ch.177, Schedule, art. 15.

'* Qupra note 11, § 9 and the Schedule.

** Qupra note 11, 88 3 and 5.

Y THE LAwsOF BELIZE, v. 3, The Inferior Courts Act, c. 94.

*®* THE LAWSOF BELIZE, V. 1, Const., c. 4, § 94.

**1d. §8 95 and 100.

% Qupra note 11, § 17.

** THE LAws OF BELIZE, v. 3, The Court of Appeal Act, c. 90, 88§ 14 and 24.
> Qupra note 6, § 104.

* Supra note 18, §§ 22 & 29.
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execution of their functions, all such officers of the Belize Family Court appointed to offices
corresponding to those in a magistrate’s court, have like powers, privileges, and immunities as are
appurtenant to their officesin a magistrate’s court. 1n case no such officers have been appointed for the
Family Court, the staff of the magistrate’s court in the Belize judicial district may be required to assist
the Belize Family Court in the exercise of its functions. Assistance may also be available, if required,
from the department of the police, for helping the above-named officers. Officersare appointed smilarly
in the offices of the District Family Courts for their assistance with identical duties, privileges, and
immunities.*

V. Legal Assistance Programs

Legal service and legal aid services are predominantly centered in Belize City.* The center is
staffed by onefull-time attorney. Professional legal representation is mandatory only for murder. In all
other cases, criminal or civil, accessto legal representation and advice is wholly dependent on poorly
resourced legd ad and the occasional pro bono work the center is able to attract from private attorneys.

VI. Conclusion

Belize appears fully compliant with the Hague Convention on the Civil Aspects of International
Child Abduction. The country has made the Convention a part of its legal system and has also set up
specific courtsfor assistance oninternational child abduction. Moreover, abduction of children constitutes
a crimina offense under the laws of Belize. According to a report submitted to the United Nations
Committee on the Rights of the Child, there have been only a few known isolated instances of illegal
abduction of children in Belize.”

Prepared by Krishan Nehra
Senior Legal Specialist
November 2003

* Qupra note 11, § 5.

% http://www.belize.gov. bz.

**http://www.hri. cal/index.aspx.
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BERMUDA
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

Bermudais an Overseas Territory of the United Kingdom. A Governor, appointed by the Queen
of the United Kingdom, is responsible for the defense, police, and internal and external affairs of the
country. The Governor is required to consult with the Governor’s Council, which is composed of the
Governor, the Premier, and two or three Cabinet Ministers nominated by the Premier. The Bermuda
legislature enacts domestic laws. The United Kingdom extended the Hague Convention on the Civil
Aspects of International Child Abduction' to Bermuda through a Note that was filed with the Ministry of
Foreign Affairsin the Netherlands on December 21, 1998. The extension of the Convention to Bermuda
was recognized by the United States on March 1, 1999.

I. Domestic Laws and Regulations Implementing the Hague Convention

The Convention wasimplemented in Bermuda by the International Child Abduction Act 1998° and
the Children Act 1998.° The Children Act 1998 was subgstantidly amended in 2002 to “remove any
distinction in law between children born inside or outside marriage ...[and to] reform the law governing
custody of and accessto children.”*

II. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

There are a number of laws in Bermuda that address the issue of child abduction, ranging from
criminal offenses to preventive measures. Generally, the laws of Bermuda define a child in the context
of family law as being under the age of 18. However, this age varies in some criminal statutes, as well
asin the International Child Abduction Act where, in accordance with the Convention, a child is defined
as an individual under 16 years of age.®

* Convention on the Civil Aspects of International Child Abduction, Oct. 25, 1980 T.I.A.S. No. 11,670, 1343 U.N.T.S. 89
[hereinafter “the Convention”].

% International Child Abduction Act 1998 : 23.
® The Children Act 1998 : 38, as amended. This Act also appears to be referred to as the Children and Care Services Act 1998.
* The Children Amendment Act 2002 : 36.

® Supra note 2, § 2.
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1. The Criminal Code

The Crimina Code of Bermuda® provides that it is a misdemeanor to abduct an unmarried girl
under 16 years' of age from the custody or protection of her father, mother, or any other person lawfully
in charge of her. Anyone found guilty of this misdemeanor is liable upon conviction by “a court of
summary jurisdiction to imprisonment for 12 months, and on conviction on indictment, imprisonment for
2 years.”® The defense that the offender believed that the girl was over the age of 16, or that she was
taken with her consent, or at her suggestion, is expressly excluded from this offense.®

The Criminal Code also makes it an offense to remove a child under 14 years of age from his
parent, guardian, or any other person lawfully in charge of the child:

203(1) Any person who, with intent to deprive any parent, guardian ,or other person who
has the lawful care or charge of a child under 14 years of age, of the possession of such
child that

(a) forcibly or fraudulently takes or entices away or detains the child

(b) receives or harbors the child, knowing [him] to have been so taken or enticed
away or detained

is guilty of afelony, and is liable to imprisonment of 4 years.
203(2) It is a[defense] to a charge or any of the [offenses] constituted by this section to
prove that the accused person claimed aright to the possession of the child, or, inthe case

of anillegitimate child, isits mother or claimed to beits father.*

B. Parental Visitation

In cases of parents seeking divorce, the court in Bermuda cannot make “absolute a decree of
divorce or of nullity of marriage, or grant a decree of judicial separation, unlessthe court, by order” is
satisfied that appropriate arrangements for children within the family have been made.™

Custody and access of children is governed by the Children Act 1998. Under this Act, the Court
is bound to determine custody of, and access to, children on the basis of what isin the best interests of

® Criminal Code Act 1907 : 13.

"1d. § 188. In cases where the abduction iswith “the intent to have carnal knowledge’ of the girl, the age is raised to 18.
® Criminal Code Act 1907, § 202.

°1d. § 202(2-3).

°1d. § 203.

* Matrimonial Causes Act 1974: 74, as amended, § 45.
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the child.** The court can take into account the views and preferences of a child® and, where an
application is made for an order of access to the child, the court can appoint a professional to assess and

report on the “ needs of the child and the ability and willingness of the parties ... to satisfy the needs of
the child,” ** and bases its decision accordingly.

C. Child Access and Custody Cases Involving Multiple Jurisdictions

The Children Act 1998 provides that in cases where jurisdiction is being exercised by judicial
tribunals in other states or territories, the courts in Bermuda “will, unless there are exceptional
circumstances, refrainfromexercisng or declinejurisdiction in caseswhereit ismore appropriate for the
matter to be determined by atribunal having jurisdiction in another place with which the child has a closer
connection.” ** Assuch, the courtsin Bermudawill only exercisetheir jurisdiction if the child is habitually
resident™ in Bermuda at the commencement of the application for an order of access or custody, or in
cases where the child is not habitually resident, but where:

. [he] is physically present in Bermuda at the commencement of the application

. substantial evidence concerning the welfare of the child is available in Bermuda

. no application for custody of or access to the child is pending before an overseas tribunal
in another place where the child is habitually resident

. no overseas order in respect of custody of or access to the child has been recognized by
acourt in Bermuda

. the child has areal and substantial connection with Bermuda

. on the balance of convenience, it is appropriate for the jurisdiction to be exercised in
Bermuda.*’

The Court can, however, supersede an order,"® or make or vary regarding the custody of, or
access to, achild if the child is present in Bermuda and the court believes that the child would, on the
balance of probabilities, suffer serious harm if he was to remain with the custodial parent, be returned to
the custody of the custodial parent, or be removed from Bermuda.™

> Qupra note 4, at § 36B(a).
©1d. § 36(1).

*1d. § 36E.

% 1d. § 36B(h).

**1d. 8 36L(3). Removing or withholding the child in another country without the consent of the custodial parent does not alter the
place of habitual residence unless there has been an undue delay in the commencement of proceedings from the custodial parent.

7 1d. § 36L(1).
14, § 36R.

1d. § 36M
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The courts in Bermuda can also, upon application, supersede orders from an overseas tribunal if
there has been a material change in circumstances that affects, or is likely to affect, the welfare of the
child. A number of additional criteriamust be met before the court will exerciseitsjurisdictionunder this
section, including the requirement that the child is habitually resident in Bermudaand no longer has areal
and substantial connection with the place where the overseas order was made.”

In cases of custody and accessorders made by overseastribunals, the courtsin Bermudarecognize
the orders as enforceable unless:

. the respondent was not given reasonabl e notice about the commencement of proceedings,
or an opportunity to be heard in the proceedings

. the law of the jurisdiction in which the order was made did not require the tribunal have
regard to the welfare or best interests of the child

. the order of the overseas tribunal is contrary to public policy in Bermuda

. the overseas tribunal would not have had jurisdiction if it were a court in Bermuda.*

In cases of conflicting orders from different overseas tribunals, the courts in Bermuda recognize
and enforce the order that “ appears to the court to be most in accord with the welfare of the child.” *

To avoid any conflict between custody orders and the operation of the Convention, the
International Child Abduction Act provides that “ when an order is made for the return of achild ... any
custody order relating to him will cease to have effect.”

The International Child Abduction Act defines the merits of rights of custody mentioned in article
16 of the Convention as “making, varying, revoking or enforcing a custody order.” **

III. Court System and Structure — Courts Handling the Hague Convention
A. Family Proceedings Generally

The court in Bermuda that addresses family mattersis the Family Court and, in certain cases, the
Magistrates' Court and the Supreme Court.*

2 |d. § 36Q.

1 1d. § 36P.

2 1d. § 36P(4).

* Qupra note 2, § 13.
*1d. 8§ 11.

% Children Act 1998, § 2.
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B. Under the Convention

The Supreme Court of Bermuda is the court specified in the International Child Abduction Act
to have jurisdiction to consider applications under the Convention.”® When an application has been made
to the court under the Convention it can give interim directions either to secure the welfare of the child
concerned or to prevent a change in circumstances that are relevant to the determination of the
application.”” The court can also declare that the “removal of any child from, or retention outside of,
Bermuda is wrongful within the meaning of article 3 of the Convention.” %

The Supreme Court Act 1905*° provides that applications under the Convention are to be made
by originating summons that contains:

. the name and date of birth of the child in respect of whom the application is made

. the names of the child’s parents or guardians

. the whereabouts, or suspected whereabouts, of the child

. the interest of the plaintiff in the matter and the grounds of the application

. parti cularsof any proceedings (including proceedings out of thejurisdiction and concluded

proceedings) relating to the child.*
IV. Law Enforcement System
The Central Authority in Bermuda is the Attorney General.*

The enforcement powers of the courts with respect to custody and access orders have been
substantially strengthened by the Children Amendment Act 2002, providing a number of waysto enforce
custody and access orders and preventive measures to stop the removal of children from Bermuda.

The Act alows the court, on application, to issue orders to restrain individuals from harassing,
molesting, or annoying the applicant and the child within the lawful custody of the applicant.** In cases
wherethe court beievesthat children are being unlawfully withheld from the custodia parent, or parent
with rights of access, it can authorize the wronged party, or someone acting on behalf of the wronged
party, to “apprehend the child for the purpose of giving effect to the rights of the applicant to custody or
access.” ®

* Qupra note 2, § 6.

“1d. 87.

*1d. § 10.

* Rules of the Supreme Court 1985, GN 470/1985, as amended.
*1d. Order 118.

% Supranote 2, § 5.

% Qupra note 4, § 36S.

*1d. § 36T.
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If the court, upon application, believes that there are reasonable and probable grounds that:

the child is being withheld from a person entitled custody of, or access to, the child

a person prohibited from removing a child from Bermuda by a court order or separation
agreement is proposing to do so

a person entitled to access to the child proposes to remove the child from the jurisdiction
and not return him

the court it can make an order directing the Provost Marshal General and/or a police officer to locate,
apprehend, and deliver the child to a person named in the order.*

If the custodial parent fails to comply with an order from the court granting access to the child to
the other parent, the court can impose conditions to ensure that the non-custodial parent hasaccess, require
the monitoring or supervising of rights of accessby achildren’ sofficer, or requirethat the parents mediate
the matters in dispute with achildren’s officer, or another person appointed by the court.*

In addition to this, to prevent the unlawful removal of children from Bermuda, the courts can,
upon application, issue an order requiring a person to:

transfer property to a specified trustee to be held on conditions specified in the order

in cases where child support payments have been ordered, make the payments to a
specified trustee

post a bond of an amount considered appropriate by the court, with or without sureties,
payable to the applicant

deliver to the court their passport, the child's passport, and any other travel documents
that the court may specify, or other individual specified by the court.*

If acourt is satisfied that a child hasbeen wrongfully removed to, or is being wrongfully retained
in Bermuda it can:

make an interim order for custody or accessif it is appropriate for the welfare of the child

order a party to return the child to such a place as the court considers appropriate and, in
the discretion of the court, order payment of the cost of the reasonable travel and other
expenses of the child and any parties to or witnesses at the hearing of the application.*’

To prevent the abduction of children from parents during divorce proceedings, the petitioner or
respondent can make an ex parte application to a judge for an order that prohibits the removal of a child

“1d. § 36T(2).

% 1d. 8§ 36F.

*|d. § 36U(3).

7 1d. § 360(c) and (e).
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under the age of 18 from the family from Bermuda without the leave of the court, unless terms can be
specified in the order.*®

V. Legal Assistance Programs

Bermuda has made a reservation that the costs mentioned in article 26 will not be born by any
Minister or authority in Bermuda.*® However, it provides that Legal Aid may be provided to applicants
in accordance with the provisions of the Legal Aid Act 1980.%

The Legal Aid Act 1980 provides legal aid on a means tested basisto partiesin civil proceedings
and appeals, accused persons in criminal trials, and appellants in criminal appeals.” The basic
requirement for legal aid is that the applicant have a disposable income of less than $12,000 Bermudan
dollars (US$12,060) a year and disposable capital of less than $10,000 Bermudan dollars (US$10,0050).
Individuals granted legd aid may be required to pay a sum of money into a Consolidated Fund if their
disposable income is more than $5,000 Bermudan dollars (US$5,025) a year and they have more than
$5,000 in disposable capital.**

VI. Conclusion

The Children Amendment Act 2002 substantially revised Bermuda's family laws concerning
custody to and access of children. This Act established a comprehensive system of lawsthat allows the
implementation of preventive measuresto try and deter potential abductors from removing children from
Bermuda. This system, combined with measures under the Internationd Child Abduction Act, attempts
to ensure that the welfare of the child involved is protected in all cases.

Prepared by Clare Feikert
Legal Specialis
January 2004

* Matrimonial Causes Rules 1974, § 94.
% Qupra note 2, § 13.

** Legal Aid Act 1980 : 56.

“1d. 88 3 & 10.

“21d. § 11.
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BOSNIA AND HERZEGOVINA
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

The Republic of Bosniaand Herzegovina, whichis one of theformer Y ugoslavia successor states,
declared its sovereignty in October of 1991, and then on March 3, 1992, declared its independence from
Yugoslavia. Bosiia and Herzegovina became a party to the Hague Convention on the Civil Aspects of
International Child Abduction on December 1, 1991, after ratification of the Convention by the Bosnian
legislature Skupstina on September 27, 1991." Through a letter received by the depositary, Bosnia
declared itself to be bound by the Convention since August 23, 1993. Bosnia and Herzegovinais a non-
Member State of the Convention on the Civil Aspects of International Child Abduction, becauseit did not
participate in the Hague Conference on Private | nternational Law at thetime of its 14" Session asrequired
by article 37 of the Convention, and in Bosnia the Convention applies as aresult of ratification. Because
no objections were received from the contracting states, it appears that Bosnian accession has been
accepted by all parties to the Convention. Belarus, Costa Rica, Iceland, Georgia, Moldova,
Turkmenistan, and Uzbekistan issued separate statements on acceptance of Bosnian participation in the
Convention.

I. Domestic Laws and Regulations Implementing the Hague Convention

Boshia and Herzegovina acceded to the Hague Convention with the purpose of international
recognition and improving its independent image on the international arena. The issue of parental child
abduction was an acute problem in post-socialist Y ugoslaviawith active ethnic migration, porous borders,
and widely accepted inter-ethnic marriages in the pre-civil war period. Bosnia s accession to this
Convention did not directly affect the development of the national legal system, because amendments to
domestic civil and criminal |egislation and reform of judicial institutions were conducted with the purpose
of fulfilling obligations accepted by Basnia and Herzegovina by joining European institutions and most
of the European legal instruments. The Constitution of Bosnia and Herzegovina was adopted as an annex
of the Dayton Peace Agreement and came into force with its signing in Paris on December 14, 1995.
Although the Constitution provides for the priority of international obligations over domedtic regulations
and states that concluded international agreements have direct impact and do not require the adoption of
additional implementing legislation,* the implementation of the Convention before 1997 was complicated
by military conflicts and the partitioning of the Republic along ethnic lines.

The Congitution mentions the right to family life among major rights guaranteed to citizens of
Bosnia and Herzegovina;, however, it does not serve as a legidative basis for legidation in this field.
Family law issues are included in the jurisdiction of two Bosnia and Herzegovina entities - the Bosniak-
Croat Federation of Bosnia and Herzegovina and the Bosnian Serb-led Republika Srpska.  Internationally
supervised Brcko District is governed by the Sargjevo authorities and laws adopted by the national
Skupstina are directly applied there. Each entity hasits own Family Law. However, there are no mgjor
differences between them since all laws are modeed on the Family Law of the former Socialist Union
Republic of Bosnia and Herzegovina. Bosnian family legislation regulates the rights and obligations of

' SLuzHBENI LisT [Official gazette of Bosnia and Herzegoving], No. 45/91.

? CONSTITUTION OF BOSNIA AND HERZEGOVINA, signed Dec. 14, 1995, art. 14.
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family members, marriage, and marita relations, relations between parents and children; adoption;
guardianship; support; and “ other forms of social and legal protection of the family.” Both laws contain
the identical broad definition of family, as a community of parents, children, and other relatives. Family
Laws promote the equality of parents regardless of their nationality and protectsthe interests of all family
members without any preferences. Under Family Laws, only civil marriages between two persons of
different sexes registered according to the procedure established by the state are recognized. Individuals
under 18 years of age are considered juveniles. Family laws of both entities are applicable legal
instruments in all parental abduction cases.

Ratification instruments for the Convention on Civil Aspects of International Child Abduction
assign the Ministry of Civil Affairs and Communications of Bosnia and Herzegovina to be a Central
Authority with the responsibilities prescribed in article 7 of the Convention. According to the
implementing legislation, the Central Authority isobliged to provide general information to the applicant;
however, it is not clear what kind of information and/or services are available. Also there is no
information about further designation of authorities in territorial components forming the state of Bosnia
and Herzegovina.

Another legal act related to aspects of parental abduction isthe Law on Travel Documents.® This
legidlation is intended to serve as the deterrent to the potential abductor. The law states that the petition
for the issuance of documents allowing travel abroad for a person under 18 years of age should be
submitted by the minor’s parent with written consent of the other parent or child’'s legal representative.
The law enumerates exclusions from this rule, such as unknown residence of the other parent,
impossibility to reach him by passport authorities, among others. As arule, juveniles are listed in the
parent’ s passport. Persons who are 16-18 years of age may have their own passport for individud travel.

II. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

The Criminal Codes of all components of Bosnia and Herzegovina contain provisions punishing
the abduction of minors regardless of the reasons and not applying measures for the protection of
juveniles.* All three Codes say:

Whoever takes or keegps ajuvenile away from the parents, adoptive parents, guardian or
person/institution to whom/which juvenile has been entrusted, who holds or preventshim
from being with the person who is entitled to him, or who prevents the execution of a
court decision entrusting the child to somebody should be punished by imprisonment.

The term of imprisonment varies from 1 to 2 years depending on the territory where this crime
was committed. Stricter punishment is prescribed if the abduction was committed for the purpose of
acquiring material gain or for other low motives, or has caused serious detriment of health, education, or
schooling of the juvenile. In all cases of abduction the court is obliged to order the submission of the
abducted juvenile to the person or institution desgnated to take care of him. The child's consent,
regardlessof hisunderstanding of the significance of the unlawful activity, does not eliminate the criminal
responsibility of the abductor. The voluntary surrender of the juvenile to a person or institution to which

® SLuzBeNI LisT, No. 4/97 & 1/99.

“1d., No. 20/98, 6/00 & 31/00.
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the juvenile had been entrusted may be a basis for acquittal. The legal protection of juveniles and
enforcement of juvenile related court rulings is provided by criminal law also. Taking measures
preventing educational and other measures pronounced by the court or other institution in charge of
protecting juveniles is considered a crime and is punishable by imprisonment for up to 1 year.

Parental abduction is one of the categories of disappearance of children under Bosnian police
classification. Although it istreated as a criminal offense of abduction of ajuvenile, itisnot includedin
the list of criminal offenses, which are recognized as felonies threatening child’' s health and safety, and
theref orerequiresless urgent and intensive search and rescue activities. Existing criminal procedure does
not provide for the possibility to announce a child abducted by a parent as a missing person publicly.
Because Bosnian Central Authority under the provisions of the Conventionisthe Minigtry for Civil Affairs
dealing mostly with the issues of social security and public welfare, there is weak cooperation between
the Central Authority and police in case of international parental abduction of children.

B. Parental Visitation

The major principle of Basnian Family Law isthat decisions relating to a minor should be based
on his bed interests. No specific act regulates issues related to parental visitation. Under Family Laws
of Bosnian Constituent Components, both parents have equal rightsand dutiesin regard to their children.
In the case of divorce, however, the court will decide the issue of custody over children. Evenin cases
where spouses have reached an agreement over thisissue, the court must in every case reconsider whether
such an agreement is in the best interest of the child. To that end, the court will take into account the
report of the social service competent to make suggestions on custody over children and to suggest certain
evidence that could be necessary to reach a proper decision. In practice, however, it isvery rare that the
social service gets really involved in the way in which the Law anticipatesit. A survey of 100 casesin
one municipality in Sargjevo has shown that, only in five cases, the socia service replied to the court
request to get involved in the proceeding.®

It is up to the court to decide that one parent has custody over all children; that some children
remain with the mother and others with the father; or that athird person or an institution gets custody over
the children if that would be in their best interest. In deciding on the best interest, practice shows that
most often the court takes into account the children’ sage and health status, family, economic and housing
situation, moral qualities of parents and their ability to properly raise children, as well as the emotional
attachment between a parent and children. The will of achild is taken into account if a child is capable
of expressing it. In arecent case of regarding the incoming return application under the provisions of the
Convention, Bosnian court on the basis of article 13 of the Convention refused the application citing the
objections of a child under the age of 5. That was the only case in the Convention’ s application where
the objections of a child under the age of 5 were considered.

A parent who does not have custody over a child does not exercise parental rights, but has aright
to maintain contacts with a child, follow the development of a child, and influence that development.
However, the details on these contacts are not part of the court’s decision, which often creates problems
in practice. Itisnot rarethat parentsuse children in order to harm aformer spouse by preventing contact
and by excluding the former spouse from decisions over the child’s development.®

® South Eastern European Women's Legal Initiative. Family Law Report: Bosnia & Herzegovina, available at: www.seeline-
project.net/FamilyL aw.htm.

® Women's Legal Services Network. Family Law Project. 2002 World Report: Bosnia & Herzegovina at www.naclc. org. au.
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III. Court System and Structure - Courts Handling the Hague Convention

The structure of the judicial system in Bosnia and Herzegovina is determined by the Law on
Court.” Thejudiciary is built upon the courts of general jurisdiction, which rulein all disputes except in
those wherethelaw explicitly determines jurisdiction of another court. Thereare no special family courts
in Bosnia and Herzegovina. Family relations, as defined in the Family Law, fall under the jurisdiction
of regular courts of the first instance, that is, municipal courts. There are 10 cantonal courts in the
Federation, plus a number of municipal courts; the Republika Srpska has five municipad courts. Courts
of general jurigdiction are organized hierarchically inthree instances and are divided into entities. Lower
courts are municipal courts, which serve as courts of first instance in civil and criminal cases. Most of
the cases are tried by a single professional judge. Single judges, or panels of three judges, depending on
the case administer cases in cantona courts, which are amost exclusively second instance courts and
courts of appeal. Each entity has a Supreme Court, whichis the court of full jurisdiction with respect to
court decisions and it can void, confirm, or revise them. The highest court in Boshia and Herzegovina
is the State Court, which consists of nine judges and three divisions - administrative, appellate, and
criminal. This Court has jurisdiction over cases related to national level law and appellate jurisdiction
over cases initiated in the entities.

IV. Law Enforcement System

Cases of parental child abduction rarely are brought to the courts. Bosnian courts have relatively
little experience in dealing with the application of international legal norms and may have problems with
their enforcement. It appears that courts favor those Bosnian nationals who reside in the territory of
Bosnia and Herzegovina; however, the smadl number of cases is not enough to draw significant
conclusions. During the first 10 months of 2003 (most recent data available), the responsible authorities
of Bosniaand Herzegovinareceived threeincoming return petitions under the Convention.? No incoming
access or outgoing return applications were filed. 1n applications to Bosnia dl the taking persons were
mal e and had Bosnian nationality, which contradicted to the global trend. Therewasone voluntary return
and two judicial refusals. Both applications were refused on the basis of article 13 of the Convention,
which requires taking into consideration the consent and objections of the child in question. In one case,
the opinion of achild who was under the age of 5 was used as a ground for refusal. Court rulings were
not appealed. Although all three applications were resolved quickly in just over a 3 week period, thisfact
does not mean that the enforcement of the Convention is free from difficulties. The Ministry of Civil
Affarsand Communications, which is designated to be the nation’s Central Authority, lacks experience
in dealing with the legal resolution of family related disputes and the cooperation with police and judicial
authorities is almost nonexistent.’

" Qupra note 1, No. 24/02.

® HAGUE CONFERENCE ON PRIVATE |INTERNATIONAL LAw. Convention Status Report, at

http:/ /www. heeh. net/e/ conventions/menu28e. html, visited Nov. 24, 2003.

°1d.
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V. Legal Assistance Programs

Legal assistance in Bosnia and Herzegovina could be received through private attorney offices or
legal consulting firms. Fees for legal services are determined by mutual agreement. Pro bono work is
not widely practiced by attorneys. The Sargjevo University and some other provincial law schoolsarein
the process of organizing legal clinics. In 1993, Bosnia and Herzegovina ratified the Convention on
International Access to Jugtice of 1980. Under this Convention, nationds of any contracting sate are
entitled to legal aid for court proceedingsin civil and commercial mattersin each contracting state on the
same conditions, as if they themselves were nationals and habitually resident in that state. As a
contracting state, Bosnia and Herzegovinaisbound to carry out necessary administrative measures or to
take such steps as are necessary to obtain the determination of applications for legal aid by a competent
authority.

The Ministry of Civil Affairs and Communications remains, probably, the best source of
assistance and information; however, the Ministry’ s assistance can be rather administrative. Thereisno
webpage, brochure, or similar materials containing the information or advice on measures available to
parents prepared by the Ministry.

VI. Conclusion

The Hague Convention on Civil Aspects of International Child Abduction prescribes basic
principles of resolution to disputes in regard to the parental abduction of children. In Bosnia and
Herzegovinaprinciples of the Convention hel ped to amend national legislation andto reformthejudiciary,
although the Bosnian legal system has not yet elaborated national norms that correspond to the provisions
of the Convention. The national judiciary continuesto favor Bosnian citizens. The cooperation of Central
Authorities in the Member States with the Ministry of Civil Affairs and Communications of Bosnia and
Herzegovina is not as effective as it could be expected, because of the lack of cooperation between this
administrative agency, courts, and enforcement authorities, and the difficulties with the access to
information on how to apply the Convention’s provisions. At the same time, the Convention is of great
significance for Bosnia and Herzegovina, whose citizens have the right and possibility of using an
internationally recognized mechanism for the return of a child in the case of abduction and the guarantee
of the protection of the rights of al interested parties if the child was taken to one of the countries that
participates in the Convention.

Prepared by Peter Roudik
Senior Legal Specialist
January 2004
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LAW LIBRARY OF CONGRESS
BRAZIL
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

The Hague Convention on the Civil Aspects of International Child Abduction was adopted on
October 25, 1980, during the 14" Session of the Hague Conference on Private International Law." Brazil?
acceded to the Convention on October 19, 1999, effective January 1, 2000. Decree No. 3413/00°
promulgated the Convention in Brazil on April 14, 2000. Other parties to the Convention have accepted
the accession of Brazil, and the Convention has gone into force between Brazil and other 38 members.*
The United States of America accepted the accession of Brazil to the Convention on September 29, 2003,
effective December 1, 2003.

I. Domestic Laws and Regulations Implementing the Hague Convention

The Central Authority for the Convention in Brazil is the Secretariat of State on Human Rights
(Secretaria de Estado dos Direitos Humanos) of the Ministry of Justice.® Decree No. 3951/01, ° effective
January 7, 2002, provides for the competence and powers of the Secretariat, and it also creates the
National Program for Cooperation on the Return of Internationally Abducted Brazilian Children.’

A. Return Requested From Abroad
The Central Authority has only administrative and informational competence, as established by

Decree 3951.° Brazilian Courts decide the cases of parental kidnapping and the return and visitation
schedules for abducted children.

! Brazil becameaMember of the Hague Conference on Feb. 23, 2001, availableat http://www. hcch. net/e/ members/signrat_br.html.

> Decree-Law No. 79 of Sept. 15, 1999, available at http:// convencaodehai a.com/juridico/decreto _79.htm.

® Decree No. 3413 of Apr. 14, 2000in D.O.U. of Apr. 17, 2000. The instrument of accession contains a reservation provided for
in art. 1 of the Decree: “(...) with areservation as provided for in art. 24 of the said Convention (permitted under art. 42), to the effect that
foreign documents appended to legal instruments must be accompanied by atranslation into Portuguese done by a sworn translator,” available
at http://www.hcch.net/ e/status/stat28e.html#br.

* Countries where the Agreement isin force with Brazil asof Feb. 2004: Argentina, Australia, Austria, Belarus, Canada, Colombia,
Chile, China(Macao Special Administrative Regiononly), El Salvador, Estonia, Finland, Germany, Guatemala, Hungary, Ireland, Israel, Italy,
Latvia, Luxembourg, M exico, Moldova, Netherlands (for the Kingdomin Europe), New Zealand, Nicaragua, Norway, Panama, Peru, Poland,
Portugal, Serbiaand Montenegro, Slovak Republic, Spain, Sri Lanka, Sweden, Switzerland, Trinidad and Tobago, the United States of America,
and Uzbekistan. This information is available at http://www.hcch.net/e/status/stat28e.htmi#br.

® Located at Esplanada dos Ministérios, Bloco T, 4° andar, sala420, 70064-900, Brasilia. Tel.: + 55 (61) 429-3454/ 255-0906; Fax:
+ 55(61) 223-2260; E-mail: direitoshumanos@mij.gov.br. Thisinformationisavailableat http://www.hcch.net/e/authorities/caabduct.html#br.

¢ Decree No. 3951 of Oct. 4, 2001 in D.O.U. of Oct. 5, 2001.
"1d. art. 4.

ld. art. 2.
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The application for the return of an abducted minor to Brazil must be directed to the Brazilian
Central Authority, which will, upon receipt of the return application, analyze and verify all the
information and decide whether it complies with the requirements provided for under the Convention.
Because the activities of the Central Authority are informational and administrative only, a lawyer will
be necessary for the judicid request, and the Central Authority must take the necessary measuresin order
to facilitate public funded assistance to those in a need of legal aid.®

The Central Authority must take the necessary precautions closely with the Federal Police of the
Ministry of Justice, through the division of the Internationd Criminal Police (Interpol), to assure the
location and the return of a minor illegally taken to Brazil .*°

B. Return Requested from Brazil

If the Central Authority receives an application, which meets all the requirements under the
Convention, from arequester parent, it will send the return or visitation petition to the Central Authority
of the requested country, which will act under its own procedural norms. Under the Convention, the
courts of the requested country must order the immediate return of the minor to his country of origin.

According to Decree No. 3951/01, the Brazilian Centrd Authority mugt take the necessary
precautions, jointly with theMinistry of the Foreign Affairs of Brazil and with the Federal Police, through
Interpol, for the safe return of Brazilian minors illegally taken out of the country.™

Thereisno central policefileto report cases of missing children in Brazil.** State Police (at the
regional level) and Interpol (at the international level) are the responsible authorities to take actions in
cases involving missing persons. If thereis no substantial proof that a minor has been taken abroad from
his residence, the abduction must first be reported at the regional level (State Police), and it will be
reported internationdly (to Interpol), only ayear later. If such proof exists, the caseis directly reported
to Interpol.*®

Brazil has also become a member to the Inter-American Convention on International Return of
Children,™ adopted in Montevideo, Uruguay, on July 15, 1989, and ratified by Brazil*> on May 3, 1994.
The purpose of this Convention is to secure the safe and prompt return of a child,*® whose permanent

° Supra note 6, art. 2.VII.
' Qupra note 6, art. 2.V.g.
** SQupra note 6, art. 2.1X.

> In Legidation of Interpol Member States on Missing Children — Brazil, Section Il - Means of investigations, available at
http://www. Interpol. com/Public/ Children/Missing/N ational L aws/mcBrazil . asp.

2 1d.

 Convencao I nteramericana sobre Restituic¢éo Internacional de Menores. The full text of the Convention in English is available at
http://www.0as.or g/juridico/english/tr eaties/b-53.htm.

* Decree-Law No. 3 of Feb. 7, 1994, available at http://www.mp.rs.gov.br/hmpage/homepage?.nsf/pages/D L FO3.

* Qupra note 14, art. 2. Note that a child must be younger than 16 years of age under this Convention.
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residence is in one of the Member countries’” and who has been wrongfully removed from one Member
country to another or who has been lawfully removed, but has been wrongfully retained. It also provides
for the enforcement of visitation and custody rights.*® In addition, article 34 of the Convention states that
in cases involving Members of the Organization of American States (OAS) that are also Membersto this
Convention and to the Hague Convention on the Civil Aspects of International Child Abduction, this
Convention must prevail, unless stated otherwise through bilateral agreements between the parties.

I1. Domestic Laws Regarding Child Abduction and Parental Visitation

The Federal Constitution of Brazil™ and Law No. 8069/90%° (the Statute of Children and
Adolescents (ECA)) are the main pieces of legislation regarding the protection of children’s rightsin
Brazil. The Constitution provides that one of the purposes of the social assistance in the country is to
protect underprivileged children and adolescents,* and it also sets forth that the protection of children
must occur through government incentives, in accordance with the law.*

The ECA regularizes the constitutional rules on the guarantee of children’s rightsin the country,
emphasizing the basic rights of children®® and adolescents,* such as the right to be raised and educated
among the child’s family (and in some cases, in a substitute family)® and the right to have the support of
both parents for the custody and education of their young child.?

" Member countries to this Convention are: Argentina, Belize, Bolivia Brazil, Colombia, Costa Rica, Ecuador, Guatemda, Haiti,
Mexico, Paraguay, Peru, Uruguay and Venezud g http://www. oas.org/juridico/ english/sigs/b-53.html.

** Qupra note 14, art. 1.

¥* C.F., Constituigio Federal Anotada, Ivo Dantas, 22 ed. revista e aumentada, Editora Renovar, Rio de Janeiro, Brasil, 2002, article
5.XXVII. For the official full text of the Federal Constitution of Brazil online, at https://www.planalto.gov.br. The English version of the
Constitution is available at http://www.senado.gov. br/bdtextual/const88i.pdf .

? Law No. 8069 of July 13, 1990, asamended in D.O.U. of July 16, 1990. ECA - Estatuto da Crianga e do Adol escente Comentada,
Munir Cury, Anténio Fernando do Amaral e Silva e Emilio GarciaMendez, 2 ed. revista e atualizada, Malheiros Editores, Brazil, 2002. For
the official full text of the ECA online, at https.//www.planalto.gov.br. For the English version of the ECA, see
http://www.mj.gov.br/sedh/ct/ conanda/ecaingles. htm.

** SQupra note 19, art. 203.11.

#1d. art. 227.3.VI.

* Supra note 20, art. 2. Note that under this Law, a child must be under 12 years of age.
? |d. Note that under this Law, an adolescent must be between 12 and 18 yea's old.
*1d. art. 19.

*1d. art. 22.
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A. Child Abduction

Under the Brazilian Penal Code,* the punishment for any person who takes and keeps a minor®
from the control of his parents or guardian, or from any other person in charge of him, is imprisonment
from 2 months to 2 years.”® Any parent who takes and keeps the child away of the control of the other
parent, who has been judicially assigned the custody of the child, isalso committing acrime.* Thejudge
may, however, decide not to apply the penalties provided for in this article in case the child has been
returned to his residence with no evidence of bad treatment during the period of abduction.®

Law No. 8242/91% created the Conselho Nacional dos Direitos da Crianca e do Adolescente
(CONANDA)® in an effort to increase the protection of children’s rights and fight child abduction in
Brazil. The ECA does not provide for a classification of missing children categories, and according to
Interpol,* cases of parental abductions are considered in Brazil to be cases of missing children, and
therefore, statistics are sometimes misleading, because other cases of missing children, such as abduction
by unknown persons, may be included in the available data in Brazil. The Ministry of Justice® reports
that although it is very difficult to predict the real number of missing persons® in Brazil, it estimates that
there are 10,000 cases annually involving missing children and adolescents.

B. Parental Visitation

The Brazilian Civil Code® and the ECA®* establishesthat minors are under the supervision of their
families (paternal power),* and that both the father and mother may exercise such power under equal
conditions. Usually acustody agreementisreached a thetime of the separation of the parents. However,
in case of disagreement between the parents, both the father and mother may turn to the proper judicia

> C.P., Cddigo Penal, 82 Ed. atualizada até 01.01.2003, Ed. Revista dos Tribunais - RT, Sao Paulo, Brazil, 2003. For the updated
and official full text on-line of the Brazilian Criminal Code, see https://www.planalto.gov.br.

**1d. Also notethat a minor under the C.P. is considered to be a person who is less than 18 years old.
*1d. art. 249.

*1d. art. 249.1.

*1d. art. 249.2.

2 Law No. 8242 of Oct. 12, 1991 in D.O.U. of Oct. 12, 1991.

% CONANDA, more information is available at http://www. mj.gov.br/sedh/ct/ conanda/abert _conanda. asp.

*Supra note 12, §1.

% Infra note 61.

® |d. Note that, athough there are some specificitiess on the caegories of missing children available at

http://www2.mj.gov.br/desaparecidos/frmMenu. aspx, no specific data for cases of parental abduction done have been found.

* C.C., Cddigo Civil Anotado e Legislagédo Extravagante, Nelson Nery Junior and Rosa Maria de Andrade Nery, 22 ed. Revista e
ampliada, atualizado até 02.05.2003, Ed. RevisTA DOs TRIBUNAIS— RT, Sao Paulo, S.P., Brazil, 2003. For the officid full text of the Civil
Code of Brazil online, at https://www.planalto.gov.br.

% Qupra note 20, art. 21.

% Qupra note 37, art. 1630.
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authority to solve the disagreement,*® in which case the best interest of the child must prevail, and the
physical custody of the minor, assigned to one or both parents, may be determined by the competent
judge.*

The Civil Code, in article 1584, statesthat if no agreement was reached with regard to the custody
of the minor, the judge must determine the custody rights, taking into consideration the person who will
be ableto provide for the best environment and conditions for the development of the child. The visitation
rights may be modified at any time by the competent judge, aslong as there isawell-founded judicid act,
and the Office of the Attorney Genera has been heard.* Such a modification must represent the best
interest of the child,* and it must account for the best environment for the social and physical devel opment
of the minor as well.*

III. Court System and Structure — Courts Handling the Hague Convention

Brazil is a federated republic, with a civil law system, and according to article 92 of the
Constitution, its judicial powers are vested in the Federal Supreme Court (Supremo Tribunal Federal —
(STF)), in the Superior Court of Justice (Superior Tribunal de Justica (STJ)), in the Federal Regional
Courts of second and first instance, as well as in the Special Courts (Labor, Electoral and Military) of
second and first instance. The sole paragraph of this same article states that the STF and the STJ have
their seat in Brasilia (Federal Capital) and their jurisdictions over the entire Brazilian territory.

The Constitution defines the competency of the Federal Courts in articles 106 - 110. In the first
instance, the federal judges act in the Judicial Sections (Secdes Judiciarias), with seats in the capital of
each state of Brazil, aswell asin some states, the Federal Courts of first instance (Varas Federais), with
jurisdiction over specific municipdities. The second instance, with 5 Federal Regional Tribunals
(Tribunais Regionais Federais (TRFs)), located in Brasilia, DF; Rio de Janeiro, RJ; Sao Paulo, SP; Porto
Alegre, RS; and Recife, PE, oversees the first instance.

When Brazil is the requested country under the Convention, and there is no voluntary return of
the minor, the competent courts for the return proceedings are the Federal Regional Courts of first and
second instance.” Before Brazil became a party to the Convention,* judicial petitions were decided by
the ordinary State Courts (Family Courts) in Brazil .’

4% Qupra note 37, arts. 1631 — 1634.

*Id. at 717, Joint Custody, Superior Tribunal de Justica - STJ 101, and STJ 102.
> Qupra note 20, art. 35.

** Qupra note 41, and RT 685/139.

4 TJSP — 12 Cam. Civel, Emb. Infr. No. 59912 — Sap Caetano do Sul, Relator: Des. Rangel Dinamarco, j. 09.09.1986. Also
available at http://www.pailegal .net/textoimprime.asp?rvTextold= -236521748.

** Qupranote 19, arts. 108.11 and 109.V. Also, additional informationisavailableat http://www.cjf.gov. br/Ingtitucional/Inst_JF.asp.

6 Effective in Brazil on Jan. 1, 2000.

*"In STJ, CC 63/PR No. 1989/0007159-9, Rel. Min. Jesus CostaLima, DJof Sept. 11, 1989, whereit was decided that under conflict
of court competence, if Brazil had not yet signed the Hague Convention on the Civil Aspects of International Child Abduction, the State Court
was the competent court in Brazil to decide the case of international child trafficking and abduction. Decision available at
http://www. oabsp. org. br/lexonline/default fr. html.
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In 2001, the judge of the Federal Court of Santosgranted the first court decision® in Brazil under
the Convention that called for the return of achild to hishabitual residencein Sweden, making it aleading
case in the matter in the country.” The parents of the child lived in Brazil until January of 1996, and the
child was born in September 1991 in the city of Santos, Brazil. The couple separated in 1999 under the
laws of Sweden, their country of residence a thetime. The alternate custody rights of the child were
granted to both parents under the Swedish legislation. 1n 2000, mother and the 9-year old child traveled
to Brazil with authorization from the father. However, the mother retained the child in Brazil after the
expiration of the authorized travel period, ignoring the custody decision already established by the Swedish
court. The father of the child filed a judicial return petition before the Brazilian court on the grounds of
the Convention, informing the Brazilian judge of the custody decision determined by the competent court
in Sweden.

The Brazilian federal judge granted a verdict favorableto the return of the child to the country of
his habitud residence (a the time of his removal), and the decision considered that the retention of the
child in Brazil by his mother wasiillegal, applying articles 3 and 4 of the Convention. The child returned
to Sweden on the same day that the federal judge issued the court order to return the child (June 23, 2001).
No records of appellate remedies have been found in this case, and no records of other cases in the
appellate level have been found at this time.

IV. Law Enforcement System

To locate children and to secure and enforce orders, the Central Authority, aswell asthe Judicial
Courts, have requested the assistance of the local police™ and Interpol. Both play an important rolein the
prevention of child abduction and the protection of children’s rights.

In an effort to prevent international child abduction, the Brazilian government requires valid
documentation to identify the minors and the persons who are accompanying them in and out of the
country, as well as judicial authorization under special circumstances.

The ECA emphasizes that only when the minor is accompanied by both parents, or by the
guardian,® or if traveling with one of the parents, with the express authorization of the other (stated in
adocument that holds the official signature of the absent parent), the authorization to travel abroad may
begranted. Also, aminor that wasborn inthe nationd territory of Brazil may only leavethe country with
express judicial authorization, if in company of a foreign resident or a person domiciled abroad. >

8 Decision available at http:// convencaodehaia.com/juridico/retornoasuecia.htm and at http://www.conjur.com.br, in Retorno a
Suécia — Direito de guarda paterna ndo deve ser violado, Revista Conaultor Juridico, of July 17, 2001.

** For more information on this subject, see http://www.convencaodehaia com/juridico/haia 01.htm.

* Supranote 12, “ Some Brazilian States have police departmentsresponsible for missing peoplewhich includes children, adolescents,
and adults. Others have specialized service in locating missing children. An example of it isthe Parana State Police Department’s service called
SICRIDE “ Servico de Investigacdo de Criancas Desaparecidas’ (missing children investigation service), which acts exclusvely on missing
children’s case from newly born to 12 years old.” Additiond information on this issue may be found in the same document.

*! Qupra note 20, art. 84.1.
21d. art. 84.11.

% 1d. art. 85.
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If Brazilian judicial courts issue a prohibition for the child or adolescent to leave the country, all
cross-border authorities are advised of such a determination.

V. Legal Assistance Programs

The Constitution of Brazil establishes that “the state shall provide full and free-of-charge legal
assistance to all who prove insufficiency of funds’> and that “the Public Legal Defense is an essential
institution to the jurisdictiona function of the state and is responsible for the judicial guidance and the
defense, in all levels, of the needy, under theterms of article 5, LXXIV.”* Also, according to the ECA,
article 206 states that “full and gratuitous judicial assistance will be rendered to all in need of it,” and
article 111.1V states that the adolescents are ensured, among other things, “ gratuitous and full legal
assistance to those in need, according to the terms of the law.”

Law No. 1060/50°° establishes rules for the concession of judicial assistance to those in need in
Brazil. The Law determines in article 4 that legal assisance must be provided for the person who
demonstrates the need for legal aid simply through an assertion in theinitid petition that he cannot afford
to pay for the legal expenses and lawyer’s fees without affecting the financial ability to support his own
family. Under the Law, those who affirm such a condition, until it is proven contrary, are considered to
be under this needy status.®” Article 5 establishes that the judge must decide the legal aid request within
a period of 72 hours, and if the state does not have judicial assistance available, the Brazilian Bar
Association (through its regional sections) will be responsible and designated by the judge to provide for
such legal aid.

The Federal Court Council (Conselho da Justica Federal - CJF) designated the gratuitous legal
assistance in the Federal Courts of first ingance through Approval No. 210/81.® The Approval
determines that the Direction of each Judicial Section (Se¢&o Judiciéria) of the Federal Courts organizes
the lists of lawyers annually for each respective section of the Brazilian Bar A ssociation to provide pro
bono services to needy persons.

The Brazilian Bar Association and the State of Brazil provide for gratuitous legal assistance to
those in need of it, and such aid may be provided for any type of legal question or judicial battle, aslong
as proof of financial necessity is demonstrated. For instance, the Brazilian Bar Association, Sao Paulo
Section, has a Legal Assistance Committee>® that may be reached through
assistencia. judiciaria@oabsp.org. br, and has a comprehensive set of information on the issue, including
legislation, and other assistance programs available through it.

It appearsthat thereisno current partnership or agreement availabl e between the Central Authority
and any other institution in Brazil with regard to legal assistance programs at thistime. However, under

* Qupra note 19, art. 5.LXXIV.
*|d. art. 134.

¢ Law No. 1060 of Feb. 5, 1950 in D.O.U. of Feb. 13, 1950, as amended, available at https://www.planalto.gov.br.

1d. art. 4.1

*® CJF Approva No. 210 of May 28, 1981; available at http://www.cjf.gov. br.

**See http://www.oabsp.or g.br/comissoes/comissoes.asp?id_comissao= 15& opcao= 3.
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its administrative and informative roles, the Central Authority may promptly direct interested persons to
the available legal assistance sources in the country.

A. Information Resources

There is no national system® in Brazil that supports parents in their search for their missing
children. There are, however, visible government and private-oriented efforts on the matter.

ThereisaFedera Government website,* whereofficial placement information of missing children
is possible, which is later submitted to the Specialized State Police Departments in the country. The
Sector of Missing Kids (Setor de Criangas e Adolescentes Desaparecidos),” a service of the State
Secretariat of Social Assistance and Development of the State of Sao Paulo,® in partnership with Computer
Associates do Brasil (CA), focuses on family reintegration of missing children, as well as provides for
information and parental orientation through specialized professionals to prevent child abduction. The
Sector is also structured to provide parents of missing children with digitally enhanced photos that show
how their child would physically age, in order to assist in the search. The website works on an integrated
basis with Missing Kids websitesin more than 10 countries, and it receives, on a daily basis, more than
2 million visits.*

The State Secretariat of the Social Action (Secretaria do Estado de Acdo Social (SEAS)) of the
Government of the Federal District of Brazil maintains a service called SOS Crianga,® which functions
24 hours aday, 7 days aweek through a hot line (61) 346-1407 that receives information on alleged cases
of children’s rights violations in the Federal District. The SOS Crianca receives around 800 calls per
month, including around 5 missing children calls per month. ®

Non-profit organizations also play ani mportant rol easacompl ementary sourcein the fight against
violation of children’srights. NGOs, such as Mmes. da S, located in the city of Sao Paulo, have been
dedicated to fighting child abduction for many years, and there is comprehensive information avallable
in their website for parents of missing children.

% With the support of the Minigtry of Justice, the Special Secretariat of the Human Rights, through its Sub-secretariat of Promotion
of the Children’s Rights and Adolescents, is implementing the National System of Identification of Missing Children and Adolescents (Rede
Nacional de Identificacdo e Localizag&do de Criangas e Adolescentes Desaparecidos), available at http://www?2. mj.gov. br/desaparecidos/.

°* This website www2.mj.gov.br/desaparecidos was created in Dec. 2002.

%2 See http://www.missingkids com.br.

 The SEADS s located at Rua Guaanazes, 1.385 — Térreo — Campos Eliseos Sdo Paulo, S.P., Brazil.

* Informationavailable at http://www2.uol.com.br/JC/ 1998/2609/if2309z9.htm. Also, in Cresce o niimero de sitespara encontrar
desaparecidos, Jan. 7, 2003, availabel at http://idgnow.terra.com. br/idgnow/internet/2003/01/0009.

® Located at Via L2 Sul, SGAS 614, lote 104, Brasilia.
% Supra note 62.

" See http://www.maesdase.org. br.
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Specifically, there is the Hague Convention Center for Brazil (Centro da Convengdo de Haia —
Brasil),* a website that examines the application and enforcement of the Hague Convention on the Civil
Aspects of International Child Abduction in the country. There is substantial material on this issue,
including cases and studies, as well aslocal and international legislation on the subject that are available
in Portuguese and, in some cases, in English as well.

Thereis also an international peace organization called Children in Brazil (Criancas no Brasil),*
with officesin Brazil and in the United States, created to assist parents of American abducted children
taken from their habitual residencetoBrazil. All the materialsontheir website are available in Portuguese
and English, and it discloses pictures of missing children to the public. Upon special request, it may also
provide assigance to parents of non-American children abducted to Brazil

V1. Conclusion

Local legidation, judicial, and administrative authorities, as well as government and private-
funded organizations, are demonstrating visible support of the terms of the Convention, which is surely
an example of international protection of children’s welfare. Brazil appears to be implementing the
Convention correctly; it is, however, afairly new member to the Convention, and it might be, perhaps,
too soon to draw any further conclusions on the outcome of the application of the Convention in the
country.

Prepared by Fernanda C. A. Freitas
Contract Legal Specialist
March 2004

% See http://www.convencaodehai a com/index.htm.

% See http:/ /www. criancasnobr asil.com/PH omex. html.
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LAW LIBRARY OF CONGRESS
CANADA
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

The problem of international child aduction has received considerable attention in Canada. One
reason for this was stated by the Chief Delegate to the 1980 Hague Conference in the following terms:

[This problem is] serious for a country like Canada, blessed in many ways by its
pluralistic ethnic mix, but in the present context afflicted by the fact that one or both
spouses may retain recent and substantial connections with their country of origin. This
fact makes it attractive and possible to spirit the children away in the hope of achieving
a more friendly familial and judicial climate in which to assert custody rights in ther
favor when their marriages turn sour.*

The concern hasbeen demonstrated in Canada sleading rolein the encouragement of international
legal reform.

I. Domestic Law and Regulations Implementing the Hague Convention

Although Canada helped initiate and was one of the first countries to sign the Hague Convention
on the Civil Aspects of International Child Abduction (hereinafter the Convention), the subject matter of
that treaty falls under provincial jurisdiction. Consequently, rather than attempting to legislate for the
entire country through one Federal act that might well have been found to be uncongdtitutional, Parliament
deferred to the provincid Legidative Assemblies. All ten of these bodies responded by enacting
implementing laws that came into force between 1983 and 1987. The exact dates of entry are as follows:

Alberta February 1, 1987
British Columbia December 1, 1983
Manitoba December 1, 1983
New Brunswick December 1, 1983
Newfoundland October 1, 1984
Nova Scotia May 1, 1984
Ontario December 1, 1983
Prince Edward Island May 1, 1986
Quebec January 1, 1985
Saskatchewan November 1, 1986

Asfor the territories, the Yukon brought the Conventioninto force on February 1,1985, and the
Northwest Territories followed suit on April 1, 1988.7

' See H. ALLAN LEAL, INTERNATIONAL CHILD ABDUCTION IN CHILDREN'SRIGHTSIN THE PRACTICE OF FAMILY LAwW 211 (Toronto,
1986).

2 Ann Wilton and Judy Miyauchi, ENFORCEMENT OF FAMILY LAW ORDERSAND AGREEMENTS: LAW AND PRACTICE 2-34.17 (2001).
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In implementing an international convention, Canadian legislatures usually enact legisation that
incorporates its major features in a more or less paraphrased and sometimes expanded fashion. This
common practice was not generally followed in the case of the Convention. Instead, al of the provinces,
except Quebec, passed new laws or amended extant legislatiion to refer to the Convention and include it
as an appendix. Thus, a situation in which each province would have different laws, asis generally the
case with other areas of family law, was avoided. The specific provincid and territorial laws that directly
adopted the Convention in this manner are as follows:

Alberta

British Columbia
Manitoba

New Brunswick
Newfoundland

Northwest Territory

Nova Scotia

Ontario
Prince Edward Island
Saskatchewan

Y ukon

1986 SAA., ch. I-6.5.

International Child Abduction Act®
Family Relations Act*

Child Custody Enforcement Act®
International Child Abduction Act®
Act Respecting the Law of Children’

An Act to Adopt the Convention on the Civil Aspects of Child
Abduction®

An Act to Implement the Hague Convention on the Civil Aspects
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Unlike the other provinces, Quebec enacted the Convention by restating its major provisionsin
aprovincia statute.™ In the event of any inconsistency between the provincial law and the Convention,
the former would prevail. However, Quebec’slaw appearsto be substantially the sameasthat of the other
provinces. It did not simply adopt the Convention, because it tries to conduct a separate, but not always
different, foreign policy.

The Convention was created to discourage parents from taking children away from their
established homes by providing that disputes over custody and access should be resolved by the courts of
a child’s habitud residence. The courts of the member countries are generally bound to return an
abducted child for that purpose or to enforce an extant order. However, there are exceptions to thisrule.

Canada has a Central Authority for the Federal Government and for each of the provinces.™ The
Federal Central Authority generally serves as a liaison between foreign Central Authorities and the
provincial Central Authorities. The Federal Central Authority can help locate children whaose province
of residence is unknown.

Foreign Central Authorities can deal directly with provincial Central Authorities. The provincial
Central Authorities are all Ministers of Justice, Departments of Justice, or Attorneys General. These
offices attempt to secure the voluntary return of abducted children asis required by the Convention.

Assistance in locating an abducted child can be sought through a number of channels. The Child
Find organization is a non-profit group that has offices in a number of provinces. Le Reseau Enfants
Retour, or the Missing Children’ s Network Canada, isthis organization’s Quebec counterpart. Since this
Quebec organi zation receives minimal government funding, it mostly relies on donations from the private
sector.*® Another non-profit group, the International Socia Service, has an office in the capital city of
Ottawa.

Onthe Federal level, Canada has aprogram called “ Our Missing Children.” Under this program,
the Royal Canadian Mounted Police, Revenue Canada, Citizenship, and Immigration, and Foreign Affairs
and International Trade cooperate in locating and returning missing children. The Roya Canadian
Mounted Police also maintain a Missng Children’'s Registry. Canada Customs former Project Return
program was amalgamated with the Missing Children’s Registry at the Royal Canadian Mounted Police's
headquarters. The Registry’s servicesinclude a photo-aging service, investigative research, international
networking, and the development and distribution of information related to missing persons.*” Addresses
and phone numbers for assistance in locating abducted children have been published.*®

** An Act Respecting the Civil Aspects of International and Interprovincial Child Abduction. R.S.Q. ch. A-23.01.

** Department of Foreign Affairs (JDS); L ester B. Pearson Building, Tower C; 7" Floor, 125 Sussex Drive; Ottawa, Ontario; K1A
0G2; (613) 992-6486

** http://www. nosenfantsdisparu. ca/en/index. html.

d.

¥ Ann Wilton and Judy Miyauchi, ENFORCEMENT OF FAMILY LAW ORDERSAND AGREEMENTS: LAW AND PRACTICE, 2-4.4 to —2-6
(1999).
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II. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

Canada has general child abduction laws that pertain to persons who are not the subject’ s parents
or guardians and specific laws that apply to a subject’s parents and guardians. Under the former,
abduction of aperson under 16 and abduction of a person under 14 are indictabl e offenses punishable with
imprisonment of up to 5 and 10 years, respectively.™ These sections have been in force for many years.
Because they prescribe penalties that were often thought to betoo severeinafamily context, parentswere
not often charged with these crimes. To address this situation, more flexible provisionsrespecting parents
and guardians were created in 1982.

Abduction by aparent, guardian, or person having the lawful care or charge of a person under the
age of 14, in contravention of a custody order made in Canada with intent to deprive a parent or guardian
of the possession of that person is an offense that can be prosecuted by way of an indictment or in
summary proceedings.”® In the former case, the maximum sentence is 10 years imprisonment, but in
the latter case, it isonly 6 months.

A parallel provision statesthat any parent or guardian who “ takes, enticesaway, conceals, detains,
receives or harbors’ a person under the age of 14 “with intent to deprive a parent or guardian ... of the
possession of that person” is also guilty of an offense that can be prosecuted by way of an indictment or
in summary proceedings. In these cases, the existence of a valid custody order is not required, but no
prosecution can be commenced without the consent of the Attorney General of Canada.

The Criminal Code creates one major exception to the abduction offenses. No person who takes,
entices, conceds, or detains ayoung person to protect him from imminent harm can be found to be guilty
of an abduction offense. The onus of proving that an abduction was necessary to protect a young person
is on the accused.”* An honest but mistaken belief will bring the accused within the exception if the
circumstances thought to have existed would have posed areal danger.”

It is not a defense to the abduction provisions to prove that the young person consented to the
conduct of the accused.®

The Criminal Code contains general provisions that make it an offense to forge a Canadian
passport or to make false statements in order to obtain a Canadian passport for another person. This
offense is punishable by 2 years imprisonment, if prosecuted by way of an indictment, and 6 months
imprisonment, if prosecuted in summary proceedings. Being in possession of a forged passport or a
passport that was obtained through false statements is punishable with a sentence of 5 years
imprisonment.**

** Criminal Code, R.S.C. ch. C-46, ss. 280-281 (1985).
2 |d, § 282(1).

?1d. § 285.

* R. v. Adams, 12 O.R. (3d) 248 (Ont.C.A. 1993).
*SQupra note 16, ch. C-46, § 286 (1985).

*1d. § 57.
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The Criminal Code is a Federal statute that applies throughout Canada. Sanctions that are
sometimes referred to as “civil” or “quasi-crimina” in nature can also be imposed under provincial
legislation. For example, under the Children’sLaw Reform Act, the Ontario Court (Provincial Division)
can impose sentences of up to Can$5,000 (US$3,750) and imprisonment for up to 90 days for “ any wilful
contempt of or resistance to its process or orders in respect of custody or access to achild.”” An order
for imprisonment under that section can be made to be conditional upon default, so asto put a party on
notice as to the consequences of his actions in contempt of court.”® Similar penalties are available for
violations of arestraining order.”” Ontario’s legislation also provides that a police officer can arest a
person he believes, on reasonable and probable grounds, to have contravened a restraining order without
first obtaining a warrant.?®

B. Parental Visitation

Custody and access are normally governed by provincia legislation. In British Columbia, the
Family Relations Act provides that if the mother and father of a child live apart, the parent with whom
the child usually resides may normally exercise custody over him.* However, if custody rights exist
under awritten agreement or under acourt order, those rightsprevail.** Thereisno presumption in favor
of joint custody, but joint custody can be awarded. The Provincial Courts and the Supreme Court have
jurisdiction to award custody on application of one of the parties. An order for access may be made
whether or not a custody order is made.*

Throughout Canada, the general rule is that a parent who has been denied custody is granted
access unless access might endanger a child’s upbringing.® It is generally accepted tha it isnormally in
the best interests of a child to have contact with both parents. The courts can order supervised or
unsupervised visits. However, the right of access usudly includes the right to take a child to a parent’s
normal living accommodations.

Orders as to custody and access can be made ancillary to the granting of a divorce under the
Divorce Act. The Divorce Act isaFederal law, and orders made under it supercede orders made under
provincial family laws.** However, after acustody or access order has been made under the Divorce Act,
an application to have the issue re-examined under provincid legidaion can be filed in an appropriate
provincial court. Such an application may be struck out as an abuse of process if the court believes that
it has been brought prematurely, but otherwise it will be heard in a similar manner to a request to revise
a custody or access order under provincial legislation. The most common standard that must be met in

** Qupra note 10, ch. C.12, § 38(1) (1990).

**1d. §38(2).

7 1d. §35(2).

2 d. §35(3).

* Qupra note 4, ch. 128, § 34(b), (1996).

% |d, § 34(c) and 34(d).

*1d. § 35(2).

* Roy v. Roy, 19 Man. R. (2d) 278 (C.A. 1983).

%1986 S.C. ch. 4, as amended.
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applying to have a custody or access order varied is that there has been a “material change in
circumstances that affects or is likely to affect the best interests of [a] child.” *

The courts generally have broad discretionary powers in deciding applications for custody or
access. They are also empowered to gppoint trained persons to assess the needs of achild and the ability
or willingness of the parents to satisfy those needs.*

III. Court System and Structure—Courts Handling the Hague Convention

Canada does not have parallel sysems of Federal and provincial courts. Instead, it has several
levelsof provincial courts, a national Supreme Court that has jurisdiction to hear appeals from provincial
courts, and several specialized Federal courts. Applications to enforce the provisions of the Hague
Convention are filed in the superior provincial courts listed in the various provincial laws adopting that
Convention. Such agpplications will be heard by a provincial trial judge. In some provinces, the judge
may be a designated family court judge. In al cases, the decision of this judge may be appealed to the
Court of Appeal with the leave of the judge or the Court itself. As the highest provincial courts, the
Courts of Appeal normally decide cases in panels of three justices. Decisions of the Courts of Appeal
may, themselves, be appealed with leave to the Supreme Court of Canada. There are nine judges on
Canada’ s highest court. Apped s accepted by the Supreme Court are amost always heard by all nine
judges.

IV. Law Enforcement System

The heart of the Hague Convention is the general requirement that abducted children under the
age of 16 bereturned to their habitual residence in compliance with a custody order from that jurisdiction,
or for a determination of a custody issue by a court of that jurisdiction. However, this generd
requirement is subject to exceptions. Even if an application is filed within a year, a court of a Member
State can refuse to order a child's return if it would expose him to physical or psychological harm or
would otherwise place him in an intolerable situation. These safeguards were needed to secure the
agreement of many member states, but they clearly create potential problems. A court that approaches
the issue in bad faith defeats the purpose of the Convention by interpreting the exceptions very broadly.

A review of the available Canadian case law™® indicates that Canada’s courts are generally well
aware that in order to be effective, the Convention requires not only good faith, but a willingness to
approach questions differently than is often the casein domestic disputes. In the leading case of Thomson
v. Thomson, the Supreme Court held that in weighing Hague Convention applications, judges are not to
employ the usual standard of determining what is in the best interests of a child. They must, instead,
follow the language of the Convention.*” In Thomson v. Thomson, the Supreme Court held tha only rarely
will therisk of separation from acurrent environment raise the level of risk envisioned by the Convention.
In that case, an order to return achild to hisfather in Scotland wasissued to a mother who had wrongfully
removed him to Manitoba, notwithstanding the fact that the child may have already “settled into” his
Canadian environment.

% Children’s Law Reform Act, supra note 10, ch. C.12, § 29 (1990).
*1d. § 30(1).
% For summaries for the extensive Canadian cases law respecting international child abductions, see supra note 2.

7 [1994] 3 SC.R. 551.
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Aside from the decision in Thomson v. Thomson, the Supreme Court of Canada has considered
the Hague Convention on only afew occasions. One notable case that was decided by the Court in 1995
involved the removal to Quebec of achild who had been bornin Maryland. After theremoval, the mother
obtained a custody order in Maryland and applied for the child s return under the Convention. The
Supreme Court held that there had not been a wrongful removal of the child, because while the mother
had access rights, she did not have custody of the child at the time he was brought to Canada. There was
no application for a change in custody pending at the time of theremoval. Thus, the Convention was
found to be inapplicable.

As opposed to the small number of relevant Supreme Court cases, there are a number of reported
decisionsinvolving Hague Convention applicationsfrom the highest provincial courts. In one notable case
involving awrongful removal from the United Kingdom, ayoung girl suffering from adebilitating disease
was allowed to say with her Canadian mother. However, the girl’s sister was ordered to be returned, as
the court found that the two cases had to be weighed i ndependently of oneanother.* The onus of showing
that the grave risk of harm that would justify an exception is on the defendant. This means that evidence
supporting allegations of potential harm will normally be required.

The issue of whether evidence of spousal abuse may be sufficient to justify a court refusing to
order the return of achild on the grounds that such an order would subject him to agrave risk of physical
or psychological harm was addressed by the Ontario Court of Appeal in 1999. In the case of Pollastro
v. Pollastro, the Court found that ordering the return of a child to a violent environment places a child
in an intolerable situation that does expose him to a serious risk of psychological and physical harm. The
Court also held that as a child’ sinterests may be inextricably intertwined with one parent’ s psychol ogical
and physical security, it isrelevant to consider evidence of spousal abuse, even when there is no evidence
of child abuse.*

In arguing against the position ultimately taken by the Ontario Court of Appeals in Pollastro v.
Pollastro, the Government suggested that allowing parties to oppose applications for a return of an
abducted child on the grounds that return would be potentially dangerous to the abductor would create a
defense that could easily be abused. Although this remains a possibility, there have not been a large
number of post-1999 cases in which evidence of spousal abuse has been offered in support of the
abductors' claimsthat their casesfall under the exceptionsto the Hague Convention. In one reported case
in which an abductor tried to claim that she feared that she would be in danger of being harmed by her
ex-husband if she had to return to the United States, the Superior Court of Justice in Ontario considered
her evidence with great skepticism. One fact that the Court found against her was that she had filed a
motion to dismiss an application for an injunction relating to domestic violence. For this and related
reasons, the Court held that the alleged fear of spousa abuse had not been proven and that the gpplicant’s
children should be returned to the United States. In conclusion, the Court also found that “ there [wag]
no suggegtion in the material that the authorities in Florida would not be able to provide security to the
respondent and her children.”

Another safeguard built into the Convention states that a court may refuse to order the return of
a child who objects and who has attained a sufficient degree of maturity. In onereported case, the court

# Chalkley v. Chalkley, [1995] 3 W.W.R. 589 (Man. C.A.).
* pollastro v. Pollastro, [1999] 43 O.R. (37) (Ont. C.A.).

“* Sierrav. Sierra, 2001 O.T.C. LEX1S 427, 7 19.
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found that a 10 year-old had reached the required degree of maturity, but did not respect her stated wish
because it believed the child had been pressured by her mother.*

An appli cation made morethan 1 year after achild’ sremoval may be rejected if the child is found
to be well settled in his new environment. In one reported case, the Quebec court of Appeal held that
determining whether a child is well settled requires an examination not only of activities and outward
signs, but also of a state of mind.*

V. Legal Assistance Programs

On signing the Hague Convention, Canada made a reservation respecting the cost of legal
proceedings. Canada apparently took this view in agreement with the United States that * legal aid should
be made available [to a] foreign applicant but on terms that would not bestow on foreign nationalsamore
advantageous grant in aid than is available to ... nationals under the local legal aid plan.”*® Due to its
reservation, Canada’'s provinces are not obliged to assume the cost of legal proceedings to enforce the
Hague Convention except to the extent that their legal aid systems provide for financial support. Thus,
anyone filing an application in Canada can apply for financial assistance from a provincial legal aid fund.
The Central Authorities assist in directing parties to the appropriate offices. A number of variables
determine whether a party may be €eligible for legal aid and the amount of the support that may be
provided. Each province has its own plan.

VI. Conclusion

It is difficult to determine from the reported cases whether Canadian courts have tended to show
abiasin favor of persons who have abducted children to Canada. Most judges have been careful to give
compelling reasons for their decisions that are based on factual determinations that cannot be
independently assessed. One notable development that does stand out in the reported cases is that a
majority of the Hague Convention applications filed in Canada have been filed by fathers. 1n 2001, the
Missing Children Saciety inthe city of Calgary reported that of the 179 casesworked on over the previous
15 years, 112 concerned abductions by mothers and 67 concerned abductions by fathers.*At the time the
Convention was being considered, most of the cases that had attracted media attention involved fathers
abducting children to foreign countries. This points to the fact that the problem of child abductions to
Canada appears to typically be of a different nature.

Prepared by Stephen Clarke
Senior Legal Specialist
November 2003

“ Thorne v. Drydenhall, 148 D.L.R. 4" 508 (B.C.C.A. 1997).
“258 Q.A.C. 168.
*3 Qupra note 1, at 232.

** Patricia Chisholm, Missing, McLean's, June 4, 2001 at 16..
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CAYMAN ISLANDS
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION

Introduction

The Cayman Islands are a series of small islands located in the Carribean Sea south of Cuba.
They are an overseas territory of the United Kingdom, with the British government retaining control over
the foreign matters of the Islands.

I. Domestic Laws and Regulations Implementing the Hague Convention

The Hague Convention on the Civil Aspects of International Child Abduction® was extended to
the Cayman I slands by the British government on May 8, 1998, and entered into force on August 1, 1998,
through the application of the United Kingdom’s Child Abduction and Custody Act 1985° to the national
law of the Cayman Islands.®

I1. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

When a child has been abducted and taken to the Cayman Islands, the Child Abduction and
Custody (Cayman Islands) Order 1997 applies. As the Order incorporates legislation from the United
Kingdom into the national law of the Cayman Islands, the procedures under the Order are virtually
identical to those in place in the United Kingdom. The Order allows the Grand Court to give interim
directions after an application has been made under the Convention to prevent a change in the
circumstances of the case that are relevant to the determination of the application, or to secure the welfare
of the child concerned.” If the Grand Court is satisfied that the removal of achild from, or their retention
outside of, the Cayman Islands is wrongful within the meaning of the Convention, they may make a
declaration stating this.

B. Parental Visitation

The Guardianship and Custody of Children L aw® governs custody of and accessto children in the
Cayman Islands. This law defines a child as a person under 21 years of age, unless they are, or have

* Convention on the Civil Aspects of International Child Abduction, Oct. 25, 1980, T.I.A.S. No. 11,670, 1343 U.N.T.S. 89
[hereinafter “the Convention”].

% Child Abduction and Custody Act 1985, c. 60 (Eng.).
® The Child Abduction and Custody (Cayman Islands) Order 1997, SI 1997/2574.
“1d. 5.

* The Guardianship and Cugody of Children Law, 1957, c.65 (rev. 1977 and 1996). The law referred to in this report is in
accordance with the 1977 revision.
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been, married.® The criteria that the courts use when determining custody and access rights are the
welfare of the child, the conduct of the parents, and the wishes of both parents.’

When considering custody and access rights to children, case law has determined that
consideration of the child’swelfare is not limited to home surroundings and education. The courts can
also consider the child’s opportunities for “love and security, personal growth, access to wider family
connections, physical care, and any other relevant matters.”®

In a case in 2000, the Grand Court of the Cayman Islands considered an application for sole
custody by a wife in the process of divorcing her American husband. The wife had returned to the
Cayman Islands with her daughter after her marriage began to fail and commenced divorce proceedings
in the United States. Her husband sought an order for joint custody, which was not granted as there was
not a “reasonable prospect that the parents would cooperate with each other ... the problem of their
residing in different countries was [born] in mind in this context.” ®

In another case in 2001, the Grand Court held that it was wrong to require a parent that wished
to move overseas to remain in the Cayman Idands to retain custody of a child if sole custody would
otherwise be unopposed.*® In making this decision, the court took into account the support that the wife
would receive from extended family in the overseas location, and that the standard of medical care and
educational facilities available to the child was comparable, or higher than was available in the Cayman
Islands.™

ITI. Court System and Structure — Courts Handling the Hague Convention
A. Family Proceedings Generally
It appears that the Grand Court of the Cayman Islands has jurisdiction generaly in family cases.
The Cayman Islands also has a Summary Court that deals with civil claims below $2,000 and the majority
of criminal cases.®
B. Under the Convention
The court in the Cayman Islands that has authority to hear applications under the Convention is

the Grand Court.*® The Grand Court is a court of general jurisdiction and as such does not specialize in
family cases. The court has the authority to give interim directions to secure the welfare of the child

°ld. §2.

"1d. §7.

® Mercer v Hermans (C.A.), 2002 CILR N 29.

° Re: Carlson, (Grand Court), 2000 CILR 138.

 H-P v P. 2001 CILR 108.

|d. at 110, 1 8(D).

> PIERS HILL, CRIMINAL PROCEDURE IN THE CAYMAN ISLANDS (1992).

** SQupra note 3, at 4.
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concerned, or to prevent a change in circumstances that are relevant to the case. These directions can be
given at any time after an application under the Convention has been made, but before a determination
has been made.** For the purposes of article 15 of the Convention, upon application, the Court can make
adeclaration that the removal of any child from, or their retention outside, the Cayman Islandsiswrongful
within the meaning of article 3 of the Convention.™

IV. Law Enforcement System

The Attorney-General of the Cayman Islands™ is the Central Authority."” In 1999, the Central
Authority of the Cayman Islands reported that they received one incoming return and one incoming access
application, both originating from and concerning nationals of the United States.*® The return application
was judicialy granted after 24 days.

A contested application under the Convention was received in the Cayman | slands from Germany
in 2001. This application concerned a Cuban woman, German man, and their child, who was aso a
German nationa. The marriage between the husband and wife deteriorated, resulting in the wife leaving
for Cubawith their infant child in January 2001. The husband contacted his wife stating that he accepted
that she would live in Cuba with their child and that divorce was inevitable.

Whilein Cubathe wife obtained a divorce, alegedly under false pretenses, with no notice of the
proceedings provided to the husband and no mention made of thechild. In August of 2001, the wife went
to the Cayman Islandswith the child to marry a national from the United Kingdom, and the husband filed
his application under the Convention with the Cayman Islands a month later. The husband argued that
the child was habitually resident in Germany, and as such, should be returned. The wife successfully
argued that the husband had consented to their residency in Cuba, a non-contracting party to the
Convention. As such, the child was considered habitually resident there, not in Germany; therefore, the
case was not subject to article 3 of the Convention upon the child’s removal to the Cayman Islands. The
application was dismissed.

The court stated that under the above application, it was not for the Cayman court to decide the
merits of custody or accessto thechild. However, upon thedismissa of theapplication, because the child
was considered a ward of the court, it considered him being habitually resident in the Cayman Islands,
and the court invoked itsinherent jurisdiction to “ give detailed directions as to the hearing for the custody
and possible access to [the child].” *

“1d. at 5.

*1d. at 8.

** The Attorney-General, Government Administration Building, Grand Cayman, Cayman Islands.
" Supranote 3, at 3.

** The Special Commisson to Review the Hague Convention on the Civil Aspectsof International Child Abduction, Statigtical Andysis
of Applications Made in 1999 Under the 1980 Convention (Revised Version of Nov. 2001) UK-Cayman Islands, available at
ftp://ftp.hcch. net/doc/stats_cay.doc.

¥ H-Pv P. 2001 CILR 108 at 438, 1 28.
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V. Legal Assistance Programs

The reservation made by the United Kingdom has been extended to the Cayman Islands that the
costs mentioned in article 26 will not be born by the Governor or any cther authority in the Cayman
Islands. However, provisions are made for individuals to obtain a grant of legal aid or legal advice and
assistance under the Poor Persons (Legal Aid) Law 1975.2° This Act provides that a limited form of
financial assistance may be providedtoindividuals seeking legd adfor criminal and civil cases. Lawyers
are listed on a roster and then provided to successful applicantson arotational basis.

VI. Conclusion

The Cayman | slands has successfully implemented the Convention into its national laws, and has
addressed severa cases dealing with this issue. The case mentioned above demondrates the court’s
willingness to follow the spirit of the Convention. However, in this case, where it appearsthat a strict
interpretation of the Convention may cause an injustice, the courts were willing to use their inherent
jurisdiction to provide a custody and access hearing for the child in question under its national laws.

Prepared by Clare Feikert
Legal Specidig
January 2004

% The Poor Persons (Legal Aid) Law, Law 17 of 1975.
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CHILE
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION

Introduction

The Hague Convention on the Civil Aspects of International Child Abduction (hereinafter the
Convention), adopted on October 25, 1980, was ratified by Chile' on February 23, 1994. Chile made
a special declaration stating that article 3 of the Convention will be interpreted in accordance to its
domestic legislation regarding child custody, which applies until achild reaches 18 years of age.> This
means that, if an 18 year old with permanent residence in Chile, iswrongfully taken abroad, the Central
Authority or courts of that country will have to interpret such an action asillegal, under the Convention,
despite the child being older than 16 years of age.®

Chile acceded to the Convention in accordance with article 38; the accesson has effect only with
regard to the relations between Chile and other countries that have e declared their acceptance of the
accession.*

I. Domestic Laws and Regulations Implementing the Hague Convention

The Central Authority for the Convention in Chile is the Corporacion de Asistencia Judicial de
la Region Metropolitana of the Ministry of Justice.®> The Convention became effective in Chile in June
of 1994, and the Auto Acordado® of the Supreme Court, which provides for the domestic procedural rules
applicable for the implementation of the Convention, was issued on November 3, 1998. Between June
1994 and November 1998, the rules applicable to summary procedures provided in the Law on Minors’
were applied to implement the Convention.

According to Supreme Court® decisions rendered during that period of time, article 11 of the
Convention should be interpreted as being for the courts of each member country, where the child is

! Decree 386 of Mar. 30, 1994 in Diario Oficial ( D.O.) June 17, 1994.
% 1d. Introduction. The Convention applies only to children under the age of 16.

* L Astorga lbarraand M. J. Avila Rivera, “ Efectos Civiles del Secuestro Internacional de Menores,” Memoria de Titulo paraoptar
al grado de Licenciado en Ciencias Juridicas de la Escuela de Derecho de la Universidad Central de Chile, at 97.

* http:/ /lwww. hceh. net/ef authorities/ caabduct. html .

® Address: Calle Agustinas 1419;
Santiago de Chile, Chilg;
telephone: 56(2) 782-7914/ 7911/ 7900
e-mail:internacional@emol.com

® AUTO ACORDADO SOBRE PROCEDIMIENTO APLICABLE AL CoNVENIO DE LA HAYA RELATIVO A Los EFectos CiviLEs DEL
SECUESTRO INTERNACIONAL DE MENORES, CORTE SUPREMA DE JusTiClA, in D.O. Nov. 3, 1998 as amended by Auto AcorbpADo of May 7,
2002, available at http://www.pjud.cl/0. 8/naticias/venot.php?id= 251.

" LEY DE MENORES, 16618 of Feb. 3, 1967 in D.O. Mar. 8, 1967, arts. 34-37.

® Poder Judicial de Chile, Excelentisima Corte Suprema, Oct. 24, 1997 in Rol de Corte No. 33097.
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located, to provide an “ urgent” procedural treatment under their domestic law. The Convention does not
determine which procedures to apply; instead, the Convention allows each country to determine what
summary or urgent procedure will be applicable within their jurisdiction. A Chilean Supreme Court
decision stated that article 11 of the Convention requires that the domestic court apply an expedited
procedure to solve return cases under the Convention, but not to grant the petition without hearing the side
of the abducting parent or without considering any evidence. This would constitute a clear violation of
the due process of law guaranteed under the Chilean Constitution,® which provides that any court decision
should be based on a prior due process.*

A. Return Requested from Abroad

The Central Authority has only adminigrative and informational functions, asthe judiciary will
always decide onthe return of the child. Once an applicationfor return has been received, the procedure
before the Central Authority is governed by the Convention’s provisions. Compliance with all the
reguirements provided for under the Convention will be verified by the Central Authority.

If achild’s return is not possible during the preliminary stage, the petition mus be submitted to
the competent court. The Central Authority will provide the competent court with a general background
on the petition and will also offer its assistance to the court during the proceedings.

Once the judicia stage has been established, the Central Authority will assist the Court and will
be at the parties' disposal to provide any information necessary for the implementation or application of
the Convention in order to secure the best interest of the child.

The implementing provisions issued by the Supreme Court in November 1998 and amended in
2002"* provide specific rules for the application of the Convention in Chile. The procedure begins with
a petition before the Minors' court of the aleged domicile of the minor.**> The Minors' court will take
all the measures necessary to locate the child.*® The court should not request any additional formality or
certification of documents, except for an official translation of the documents submitted with the petition
if they are not in Spanish and al the require documents set forth in article 8, such as identification
documents for the child, the petitioner, and the person allegedly retaining the child.** As soon as the
petition is entered, the court should secure that the minor be located and once located not be moved.*

Action on the petition needs to be taken within 24 hours of its submission, setting up a hearing
for the individual retaining the child and the petitioner and his attorney within 5 days of the notice being
served by the Carabineros (Chilean Palice) or a Court officer. The child must also be present and heard

° Constitucién Politica de la RepUblica de Chile, Editorial Conosur, Santiago, 2001, art. 19.3.
©d.

** SQupra note 6.

21d. art. 1.

¥ d. art. 2.

“1d. art. 3.

*1d. art. 4.
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at the hearing.*® If the service of noticeisnot successfully performed through this procedure, the petition
must be assigned to the Public Defender, who will then assume the representation of the absentee party.*’

The objective of the hearing is to determine if the child is in the country and if there are any
grounds, based on those listed inthe Convention, for rejecting the release of the child.*® Evidence should
be produced during the hearing. However, the court may order further investigation for more evidence,
and this must be submitted within 15 days otherwise the petition will be rejected.” The evidence so
produced will be interpreted by the court according to conciencia (according to common sense based on
the capacity to distinguish right and wrong.)*

A final decision must be rendered within 5 days of the hearing or the completion of the evidence
period.”* This decision may only be appealed within 5 days of its notice.”> The Court of Appeals will
make a decision, without hearing arguments, within 5 days. All other court resolutions may not be
appealed.”

When the minor's residence has not been located, the Chilean Central Authority will inform
Interpol, the agency in charge of locating the minor in question.

B. Return Requested from Chile

The petitioner must submit a completed application of return to the Central Authority. These
forms include all the information necessary to locate the child, such as identification information
concerning the child and the person who has taken the child, the child's date of birth, the reasons for
claiming the return, and information on the probable location of the child. A copy of thejudicial decision
or agreement on the custody of the child may also be attached. Seeking legal counsel is recommendedin
order to complete the form, athough this is not required. In case the petition is addressed to a non-
Spanish speaking country, the forms must be submitted in English and Spanish.

The Central Authority will evaluate the viability of the petition, once all the required documents
have been submitted. If the case is admitted, the Central Authority will send the return and visitation
petition to the Central Authority of the requested country. The proceedings abroad will depend on the
domestic regulations of the other country’s Central Authority, together with the procedura norms applied
by the competent courts. 1n many cases the petitioner will have to hire a private attorney in the requested
country. If the petitioner cannot afford to hire a private attorney, he may qualify under Chilean law to
receive free legal advice and also become eligible for such assistance abroad.)

*1d. art. 5

d. art. 6.

** |d. art. 7, as amended by Auto Acordado of May 7, 2002.

¥ 1d.

* R. Quijada, DiccloNARIO JURIDICO, Editorial Consur, Santiago, 1994, at 117.
' SQupra note 6, art. 8, as amended by Auto Acordado of May 7, 2002.

2 1d.

Z1d.
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The petitioner will be kept informed by the Chilean Central Authority about the status of his case,
since both Central Authorities will contact each other on a continuing basis to follow up on the case.

II. Domestic Laws Regarding Child Abduction and Parental Visitation

Under the Civil Code,* the parent who does not have the custody of his or her child may not be
deprived of the right, nor exempt of the obligation, of having direct and regular contact with the child.
Parental visitation rights will be exercised according to a schedule agreed upon by the parent who has
custody or according to a court established visitation schedule convenient to the child.”® This right may
only be suspended or restricted when a court has established that it isin the best interest of the child.?

Once custody has been judicially assigned, the parent who has taken the child must surrender his
or her custody. If he refuses to do so within the judicialy determined time frame, or if he infringes on
the other parent’s visitation rights, judicially established under article 229 of the Civil Code, he may be
arrested for up to 15 days or be subject to a proportional fine.?” The arrest may be extended for up to 30
days in case of recidivism.”®

The Law on Minors™ also provides specific requirements for aminor to leave the country. If the
custody of the child was not judicidly assigned to one of the parents or a third person, then, the minor
may not leave the country without both parents’ authorization, or the authorization of the parent who
recognized the child.*

If the custody of the child was judicially assigned to one of the parents or athird person, the child
may not |eave the country without his authorization.®" If visitation rightswere judicially determined under
article 229 of the Civil Code, the parent whose visitation rights were so determined will aso have to
authorize the child’ s travel.*

The authorization required will have to be instrumented in a public instrument or a private
document duly notarized.*

** Copico CiviL, Anotado y Concordado, Editorial Juridica Conosur, Santiago, 2001.
> 1d. art. 229.
*1d.

*" CopIGo DE PROCEDIMIENTO CiviL, Anotado y Concordado, Editorial Juridica Conosur, Santiago, 2001, art. 543 and Infra note
27, art. 66, last 1.

*1d.

2 Law 16618 LEY DE MENORES, Feb. 3, 1967 in D.O. Mar. 8, 1967.
¥ 1d. art. 49, 1711 and 2.

*1d. art. 49, 1 3, and supra note 24.

21d. art. 49, 1 4.

®1d. art. 49, 1 5.
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III. Court System and Structure — Courts Handling the Hague Convention

When the return request originates outside of Chile and there is no voluntary return of the child,
the competent court for return proceedings under the Convention will be the Minors court with
jurisdiction in the presumed child’ sresidence.* Only thefinal decision may be appealed to the respective
Court of Appeds and, if admissible, to the Supreme Court. *

The Chilean courts have applied the Convention in a number of cases. But they reached the
Supreme Court in only afew cases. One such case® involved two girls born in 1998 and 1999, daughters
of Chilean nationalsliving in Sweden. While divorce proceedings were underway ina Swedish court and
the children were in both parents cusody, according to Swedish law, the mother requested court
authorization to travel with the girlsto Chile. The father opposed the authorization, requesting a the same
time exclusive custody of the children. However, without any authorization and without the court’s
decision on the matter, the mother traveled with the girlsto Chile. Immediately thereafter, the Swedish
court granted the exclusive custody to the father.®

The Minors' court concluded that the purpose of the procedure set forth in the Convention is not
to assign legal custody of children, but to determine if the children were illegally taken from Sweden by
the mother and if there were any grounds under article 13 of the Convention that prevented the children
from returning to their permanent residence. The return of the children was ordered, because it was
concluded they had been taken from Sweden to Chile by the mother without any authorization from the
court and with the oppodtion of the father and pending a court’s decision on custody. The mother
appealed before the Supreme Court, which reversed®® the lower court’s decision and refused to grant the
return of the children. The decision stated that it wasinthe best interest of the children to remainin Chile
withtheir mother, because of their very young ageand their psychological and social connection with their
maternal grandparents, as well as the cultural environment. It concluded that the children’s return to
Sweden would “ expose them to psychologicd and physical risks” under article 13 of the Convention.

According to some scholars, this decision does not provide a correct interpretation of the purpose
of the Convention, which is, the immediate return of the child to his permanent residence, whose courts
are competent to decide on the custody of the children when they have beenillegally taken abroad by one
of the parents.*® The decision rejects the children’s return by granting custody of the children to the
mother, which is clearly not the purpose of the Convention.*

% Qupra note 12.
* Supra note 23.

* Fallo de 1a Instancia, 80 Juzgado de Menores de Santiago, ZULOAGA HORMAZABAL, RAUL ¢/ ESCOBAR ORELLANA, XIMENA
ANDREA ¢/ restitucion de menores, of Oct. 8, 2001.

* Qupra note 3, at 150.
*®d. at 152.
*1d. at 158.

“1d.
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In another decision,* the Minors court of Santiago, confirmed by the Court of Appeals of
Santiago,* ordered the return of a minor who was taken by his mother to Chile from Argentina, where
he was a permanent resident. His mother violated an Argentine court order prohibiting hisremoval from
the country. Thiscourt order wasissued in adomestic violence proceeding involving both parents.** Both
the lower court and the court of Appeals agreed to grant the return request based on the mother’s clear
violation of the visitation rights and the judicial order prohibiting the removal of the minor from
Argentina.*

The same lower court, in another case, refused to order the return of children to France, where
they were residing with the mother after her divorce. Although the divorce decree decided that the
custody of the children wasto be shared by both parents, they agreed that the children would reside with
the mother with a specific visitation schedule for the father. However, the court also decided that in the
event the mother decided to residein Chile, she should request the court’ s authorization. She did so, and
although this authorization was rejected, she moved to live permanently in Chile with her children.®
Taking into account the “best interest of the children” and their refusal to return to France, the lower
court decided that, despite the children being illegally taken from France to Chile, it was in their best
interest to remain in Chile, where they were aready well-adjusted to their family and social
environment.*

IV. Law Enforcement System

According to the Chilean Central Authority, from November 1994 to December 2003, the
following requests were handled:

Return requests (outgoing) Return requests (incoming)

Pending: 12 Pending: 12
Closed: 33 Closed: 105
TOTAL: 45 TOTAL: 117

“* Entrega Inmediata de Menor Juan Virgili Ovalle, 8 Juzcapo de Menores de Santiago, Feb. 27, 2001, in supra note 3, at 161.
*21d. Corte de Apelaciones de Santiago, Apr. 24, 2001 in supra note 3, at 162.

“1d.

“1d.

*Id. at 164.

“1d. at 167.
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Visitation requests (outgoing) Visitation requests (incoming)
Pending: 1 Pending: 6

Closed: 1 Closed: 6

TOTAL: 2 TOTAL: 12

On June 11, 2003,*" a National Registry of Information about Missing Minors was created under
the National Program for the Prevention of the Abduction and Trafficking of Minors and Crimes Against
Their Identity, created by Resolution 284/02, within the Ministry of Justice, Security, and Human Rights.
The Registry will establish a databasethat will collect all information related to cases of children that have
been abducted or missing. The database will be available on the Internet and will include all the
information needed to locate them and to check on the status of the search.*

Both parents are required under the law not only to authorize the minor’s travel abroad, but also
to authorize the issuance of a passport to aminor. The withdrawal of a passport, as well as the denia or
restriction on the issuance of visas, may only be ordered by a court. Therefore, in order for aminor who
is not traveling with both parents to leave the country, he will have to present his valid passport, as well
asthe absent parent’ s authorization to travel, to the border authorities. Administraive measuresand court
orders may become ineffectiveif the border controlsinthe country are not duly carried out. Thisistrue
in the case of land boundaries, because of their length. However, border controls are highly effectivewith
regard to air carriers and ferries.

When a court issues an order prohibiting travel outside the country, the order is given to border
authorities, including the Federal Police, Immigration, Interpol, and Aeronautic Police.

V. Legal Assistance Programs

The Chilean Central Authority provides free legal assistance to the public at large, without
considering their financial status. The Ministry of Justice , through their Corporaciones de Asigencia
Judicial®®, also provides legal assistance to low income individuals.

The Corporaciones have a website® providing contact information. In addition, some non-
governmental organizations, such as the Chilean chapter of Missing Children,* are operated in Chile by
the Policia de Investigaciones de Chile, which has a webpage to provide assistance to parents whose
children are missing. The webpage provides a comprehensive multilingual database, which also includes
the picture of the missing children, as well as their progressive age picture, which because of new
technology shows how a child could have aged or changed his physical appearance, based on the latest

4" Law 25746 of July 1, 2003 in B.O. July 2, 2003 regulated by Decree1005/2003 of Oct. 30, 2003 in B.O. Oct. 31, 2003.
“1d. arts. 1 and 2.

“Law 17995 in D.O. May 8, 1981. These are: Corporacion de Asistencia Judicial del Norte, Corporacion de Asigencia Judidial
de la region de Valparaiso ( www.cajval.cl), Corporacién de Asistencia Judicial de la Region Meropolitana ( www.cajmetro.cl -under
construction) and Corporacién de Asistencia Judicial dela region dd BioBio.

% http://www. cajval.cl and http://www. cajmetro.cl (under construction).

*! http:// cl.missingkids.com/.
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available picture. It also provides the identification and physical descriptions of the missing children. >
There are other local Non-Governmental Organizations, such as Corporacién Ayddame, which also
provide information and support to parents of missing children.

V1. Conclusion

In spite of the criticism of the Convention, especidly regarding its applicability invisitation rights
cases, it appears to be a huge advancement for international cooperation in the protection of children,
particularly in expediting the return of minors. The main asset of the Convention has been the
standardization of procedures in countries around the world to address the same problem. One of the
major challenges of the application of the Convention in Chile has been the interpretation of the exceptions
to the return under article 13 b) of the Convention, which provides that the return of the child may be
rejected if there is serious risk for the child’'s physical or psychological well-being in doing so. It is
contrary to the essence of the Convention for the domestic courts to engage in the decision as to which
parent should be assigned custody of the child, since thisis dearly a decison to be taken by the court in
the jurisdiction of the child’s permanent residence. By making this decision, the requested country would
be intruding on the jurisdiction of another country, in clear violation of the reciprocity principle, which
has been the base for the application of any internationa agreement.

Prepared by Graciela|l. Rodriguez-Ferrand
Senior Lega Specialist
January 2004

2 1d.
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COLOMBIA
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

The Hague Convention on the Civil Aspects of International Child Abduction, adopted on October
25, 1980, during the 14™ Session of the Hague Conference on Private International Law, was ratified by
Colombia" on December 22, 1994 and came into force on March 1996, after the deposit of Colombia's
adhesion instrument® in The Netherlands. The Convention was promulgated by Presidential Decree
517/1996.°

I. Domestic Laws and Regulations Implementing the Hague Convention

The Central Authority for the Convention in Colombia isthe Ingituto Colombiano de Bienestar
Familiar (ICBF)-Subdireccion de Intervenciones Directas (Colombian Institute of Family Wefare).*
According to the ICBF website:

The ICBF is a public administrative agency, with legal and administrative autonomy and
autonomous resources, affiliated to the Ministry of Health.

The ICBF main objective isto promote and to strengthen the integration and harmonious
development of the family, to protect the children and to guarantee their rights.

The ICBF isled and managed by a Board of Directors and a General Director who heads,
organizes, and carries out the welfare service. The decentralized |CBF structure is made
up of the National Headquarters, 28 Regional Offices, 5 additional State Agencies, and
199 Zonal Centers at city levels. ...

Each Regional Office has Zone Centers currently located in 199 cities. There,
professionals from different disciplines (law, socia work, sociology, psychology,
nutrition, pedagogy and others) permanently advise children, youth and parents applying
for service and whose situation demands social, psychological, legal and nutritional
assistance and counseling.®

The Hague Convention is a self-executing treaty. After its promulgation by the President, it has
been applied in Colombiawithout any specific implementing legislation. However, the Central Authority

*Law 173 of Dec. 22, 1994 in Diario OFiciAL (D.O.) Dec. 22, 1994.
? Dec. 13, 1995.

® Decree 517 of March 14, 1996 in D.O. Mar. 18, 1996. In Colombia, an international treaty does not become effective until its
promulgation by the Executive.

* DECREE 2041 of Nov. 27, 1995 in D.O. Nov. 27, 1995.

® Instituto Colombiano de Bienestar Familiar, http://www. bienestarfamiliar. gov.co/ingles/ home.asp.
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legal counsel® reported that the ICBF is preparing an amendment to the Minors Code’ to include specific
provisions for the judicia procedure applicable if the return cases under the Hague Convention need the
court’s intervention. This is a much needed reform since the lack of these regulatory provisions has
caused a number of problems, ranging from uncertainty as to which isthe competent court to undesirable
delays in the processes.

With respect to the administrative procedure, the Central Authority has issued a resolution® that
provides for therulesthat will apply to internal return procedure before the Central Authority. According
to these rules, the petition so submitted will have to include all the documentation required under the
Convention with the pertinent translation into English or French, as appropriate, as well as a form that
the Colombian Central Authority will provide.® In case the petition is not complete, it will be returned
to the petitioner with instructions as to what needs to be amended or completed.™

A. Return Requested from Abroad

Inthe absence of any specific norm, asto the competent court for Hague Convention return cases,
the Codeof Civil Procedure assigns“residual” competence to thejueces de circuito en primerainstancia
in cases where no specific assignment of competence has been made. Return proceedings under the Hague
Convention have not been assigned any specific judicial venue, therefore art. 16.9 of the Code of Civil
Procedure becomes applicable. The jueces de circuito have decided these cases since the Hague
Convention became effective in Colombia.

Under the provisions of the Hague Convention, the Central Authority has to take all necessary
measures to locate the child. To this end the Departamento Administrativo de Seguridad (DAS), Interpol
Colombia, or of any other public authority is called to assist in locating the child in Colombia.*

Once the child islocated, the regional director of the Central Authority where the child has been
located will designate adefensor de familia ( public defender in matters of domestic relations) to guarantee
that the rights of the child are protected according the Minors Code.”® The public defender is required
to direct an immediate investigation of the situation of the child, will promote a voluntary return, attempt
areconciliation between the parties, and inthe event the child isat risk, to adopt precautionary protective
measures as applicable under the Minors Code.™

® Dra. Lorena Padron
" Copico DEL MENOR, Cooperativa Editorial Magisterio, Bogota, 2000.

8 RESOLUTION 1399 OF THE MINISTRY OF HEALTH, INSTITUTO CoLoMBIANO DE BIENESTAR FAMILIAR, SUBDIRECCION DE
INTERVENCIONES DIRECTAS, May 18, 1998.

°1d. art. 3.

¥ d. art. 4.

* CopIGO DE PROCEDIMIENTO CiviL, Sefial Editora, Medellin, 2003, art. 16.9.
> Qupra note 8, art. 5.

** Qupra note 7, arts. 57.1, 57.2 and 57.3.

** SQupra note 8, art. 7.
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In case thereis no voluntary return or a reconciliation is not reached, the public defender will
seek the return through judicial proceedings™ and provide legal counsel throughout the judicial process
without charge.®

Under the applicable verbal procedure,’” parties are interrogated at a hearing, *® after which they
will have 10 days to provide evidence. The court will render its decision after all evidence has been
produced and partiesinterrogated. Since inmost cases, the petitioner will be abroad, he may be exempted
from attending the hearing and may act through his attorney.* This decision may be appealed. ¥

Once the return has been ordered by the court, the Centrd Authority will notify its counterpart
abroad and provide all necessary means for the child's travel if the parties cannot afford it.>* However,
the abductor might be obligated to pay for the travel expenses derived from the illegal retention of the
child.”

The Hague Convention isnot applicable when the child reaches 16 years of age. However, if the
child turns 16 during the return procedure, the process will continue until it is completed.®

A child, 16 years of age, who has been taken into Colombia in exercise of visitation rights that
have been illegally prolonged may request, by himself or through hislegal representative, that the Central
Authority in Colombia assist in his return to his permanent residence.*

B. Return Requested from Colombia
When the Colombian Central Authority is the requesting party, once the return or visitation
petition is received with regard to a child who has been taken to a country party to the Hague Convention,

the documentation is translated as appropriate and is sent to the competent Central Authority abroad.”

The petition must include all the information available to locate the child, including identity
information concerning the child and the person who has taken the child; the child's date of birth; the

#1d.

** Qupra note 8, arts. 10.h. & 12.
" Qupra note 11, art. 435, 1 1.5.
®d. art. 439, T 2.

* Qupra note 8, art. 11.

* Supra note 11, art. 439, 1 5.
* Qupra note 8, arts. 14 and 17.
Z1d.

** Qupra note 8, art. 15.

2 |d. art. 16.

* H.A. Torrado, Copico DE FAMILIA, 1st Edition, Ediciones Libreria del Profesional, Bogota, 2000, at 752.
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reasons for claiming the return; and information on the presumptive domicile of the child.*® Once all
documents have been submitted, the Central Authority will seek to locate the child with the assistance of
the competent authoritiesand try, if possble, to find afriendly solution to the case. If thisisnot possible,
judicial proceedings will be instituted to restitute the child back to Colombia or to reinstate the effective
visitation schedule.”

The proceedings abroad, of course, will depend on the internal regulations of the respective
Central Authority and the procedural norms applied by the competent courts. This procedureis generally
available free of cost. However, since some countries require the intervention of a private attorney, the
petitioner may provide evidence of qualifying for freelegal advice and become eligible for such assistance
abroad.*®

The Colombian Central Authority, as the requesting authority, will follow up on the proceedings
abroad and will keep the petitioner informed at all times about the case.”

II. Domestic Laws Regarding Child Abduction and Parental Visitation

The National Constitution® provides for the fundamental rights of children including the right to
afamily and not to be separated from it.>* This provision was the main legal basis for the Constitutional
Court’s assertion that the Hague Convention was compatible with Colombian constitutional principles,
especially art. 44.%

The Civil Code® also provides that the parent who is deprived of the custody of achild will still
have the right to visit him with the frequency and flexibility determined as appropriate by the court.* In
addition, the Minors Code™ provides for rules for permission for children to leavethe country when their
parents or a guardian so requests it.

*d.

7 1d.

#1d.

#1d.

% CoNsTITUCION PoLiTica DE CoLomslA, Biblioteca Juridica Dike, M edellin, 2002.
1d. art. 44.

2 Sentencia NO. C-402/95 Tribunal Constituciond, at http://www.secretariasenado.gov. co/leyes SC402 95.HTM.

* G.Contreras Restrepo, A. Tafur Gonzalez and A. Castro Guerrero, Copico CiviL CoLoMBIANOCOMENTADO, L eyer, 9" Edition,
2001, art. 256.

*1d.

* Qupra note 7, arts. 337-348.
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In order to guarantee the protection of the child' srights, when the child needsto | eave the country
with one of the parents, a written and notarized authorization from the parent not traveling needs to be
submitted before the child may leave the country.®* According to the ICBF website:

If the parents do not agree (or in case an agreement is not reached among the people with
the custody and personal care of the child), the Family Judge, the Family Comprehensive
Judge or the Municipal Judges will allow the child to leave the country.®

The ICBF Family Defender at the ZONAL CENTER from the areawhere the child lives,
will provide the child permission to leave the country in certain cases. These are when
the child does not have legal representatives, if nobody can attest to the location of his
representatives, if they are not in conditions to provide the permission, or in case they
suffer mental illness or severe psychiatric anomaly (certified by Legal Medicine or by the
office of mental health of the Secretary of Health in the respective territorial entity).*®

ITI. Court System and Structure — Courts Handling the Hague Convention

Cases under the Hague Convention are handled by jueces de circuito en primera instancia (judges
from the court of first instance) according to the provisions of the Code of Civil Procedure.®

The application of the Hague Convention in Colombia has been quite successful, athough
difficulties have been encountered from the lack of domestic regulation of the applicable procedure.
Extremely lengthy processes have occurred, such as a case that took 5 years to be decided.*

In another case, decided by the Constitutional Court,** a 4-year old child who was residing with
his parentsin the United States was taken into Colombia after the parents were separated. An agreement
on the custody and vidts was reached by the parents, who were granted joint custody of the minor.
However, the father took the child for hisannual vacation to Colombia and once there, he communicated
to the mother that he was not returning. The mother filed areturn petition under the Hague Convention,
and after more than 2 years, the Constitutional Court decision confirmed the lower courts, Court of
Appeals, and Supreme Court decisions, ordering the immediate return of the child to his permanent place
of residence, as the removal by the father was illegd.*

*1d. art. 338.
*1d. art. 348.
* Id. art. 340.
% Qupra note 10, art 4.

“*ESTADOACTUAL DELA APLICACION DE TRATADOS O CONVENIOS INTERNACIONALESEN MATERIADE NIREZ Y FAMILIA EN EL | CBF,
Case of Melissa Bustamante. Supra note 6.

“L SENTENCIA T-412/00 at http:// bib.minjusticia.gov. co/jurisprudencia/CorteConstitucional/2000/ Tutel a/ T-412-00. htm.

“1d.
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IV. Law Enforcement System

Both the Central Authority and the courts have requested assistance from the DAS and Interpol
to locate children and secure the enforcement of authorities’ orders. According to the Colombian Central
Authority, since the Convention came into force on May 1, 1996, Colombia has received the following
number of Hague Convention petitions:*

1996: 4 2000: 20
1997: 11 2001: 31
1998: 21 2002: 31
1999: 15 2003: 43
Total 177

From this total, 162 petitions were for return of children, and 15 of the petitions were for visitation.

The number of petitions have increased remarkably. For example, in 2001, petitions increased
45% from 2000 and 45% in 2003 from prior years.* According to the director of the ICBF, mothersare
responsible for 80% of these cases. Even when in Colombia there is no crime of child abduction by a
parent as such, the wrongdoers may be subject to a number of other criminal penalties under other
provisions of the Criminal Code.*®

Currently, Colombia is a requesting country in 115 cases principally with the United Sates,
Venezuela, Spain, and Argentina. It is arequested country in 62 cases mainly from the United States,
Argentina, Italy, and Spain.* Statistics on the number of completed cases are as follows:*’

. judicial decisions: 14
. voluntary agreements: 37
. withdrawals: 44

Statistics on open cases as of December 31, 2003 are as follows:*®
. return requests. 74

** Qupra note 40.
*“1d.

* VEINTICINCO CASOS DE SECUESTRO INTERNACIONAL DE MENORES EN 2003 EN CoLowmBiA, July 1, 2003, at
http:// mundial 2002.terra. cl/actualidad/arti cul o/html/act157375.htm.

“1d.

7 1d.

“1d.
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. visitation requests: 8
. administrative phase: 57
. judicia phase: 25

V. Legal Assistance Programs

According to the ICBF website, the public defenders of the ICBF “ renders assistance to children
and family in situations that require specialized support for their rights to be warranted by judges and the
corresponding authorities. (sic) (i.e. alimony, custody, and personal care, visiting rights, recognition and
paternity impunity, loss or suspension of parents' rights, etc.)”* This includes the Hague Convention
return administrative and judicial proceedings.

The Central Authority provides current information on its assistance programs on its webpages
as follows:

Centra Authority:

Instituto Colombiano de Bienestar Familiar

Subdireccion de Intervenciones Directas

Avda 68 No. 64-01

Bogota

Colombia

PBX 4 377630 Ext. 2135/2107

http://www. bienestarfamiliar.gov. co/ingles/ accionesint. asp

VI. Conclusion

The increase in the number of return casesin Colombiamay be the result of an increasing number
of Colombian familieswho have left the country because of the political situation. Overall, the application
of the Convention in Colombia has shown a considerable improvement, even though the lack of internal
procedural rules at the domestic level have deprived the return process of one of its main objectives: the
rapid return of children illegally taken from their place of residence. The missing legisative measures
are to be submitted before the Legislature soon and are expected to become effective in the near future.

Prepared by Graciela |. Rodriguez-Ferrand
Senior Legal Specialist
March 2004

“9_http:/ /www. bienestarfamiliar. gov. co/ingl es/ accionesint3. asp.
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REPUBLIC OF CROATIA
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

The Republic of Croatia, which is one of the former Yugodavia successor states, declared its
independence from Yugoslaviain 1991. Croatia became a party to the Hague Convention on the Civil
Aspects of International Child Abduction on December 1, 1991, after ratification of the Convention by
the Croatian legislature Sabor on September 27, 1991.* Through a letter received by the depositary on
April 5, 1993, Croatia declared itself bound by the Convention. Croatia is a non-Member State of the
Convention on the Civil Aspects of International Child Abduction, because it did not participate in the
Hague Conference on Private International Law at the time of the 14" Session, as required by article 37
of the Convention. Because no objections were received from the contracting states, it appears that
Croatian accession has been accepted by al parties to the Convention.

I. Domestic Laws and Regulations Implementing the Hague Convention

The Republic of Croatia acceded to the Hague Convention with the purpose of international
recognition and improvement of its image on the international arena. Croatia' s accession to the
Convention affected the development of the national legal system, because the necessity to bring domegtic
legislation in accordance with the Convention’ s requirements influenced amendmentsto civil and criminal
legislation and invigorated the judiciary to cooperate with foreign institutions. As in other newly
independent states of the former Yugoslavia, the Constitution of Croatia provides for the priority of
international obligations over domestic regulations and concluded international agreements have direct
impact and do not require the adoption of additional implementing legislation.?

The basic principles of Croatian legislation inregard to family relations and child protection are
determined by the Constitution of the Republic, which putsthe family under special protection of the state.
The Constitution provides for legal regulation of marriage, legal relations in marriage, common-law
marriage, and families. It declares state protection of maternity, children, and young people and makes
the parental duty to bring up, support, and educate children a constitutional principle. This principleis
implemented through the recognition by the state of its special mission to interfere into family relations
and defend children and parents when they need the support of government authorities.®

These principles are detailed in the Family Law of the Republic of Croatia of 1999, which is the
applicable law in all parental abduction cases. The Family Law regulates entrance into marriage,
personal rights and duties of the spouses, relationships between children and their parents, rights and
duties within those relationships, adoption, fostering, financial support between children and parents, and
the court procedures in cases of marriage related disputes. The Family Law promotes the principle of

* NARODNE NovINE [Croatian official gazette], 1991, No. 121, Item 4496.
> CONSTITUTION OF THE REPUBLIC OF CROATIA, adopted December 19, 1990, art. 141.
®ld. arts. 61 & 63.

* NARODNE NoOVINE, 1999, No. 74, Item 3142.
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equality between parents and protects the interests of all family members on equal footing. The Law on
Foreigners, which entered into force on January 1, 2004, guarantees foreign citizens the same treatment
inthefield of family relations and dispute settlement asto Croatian citizens. That brought Croatian family
legislation in accordance with European standards. Amendmentstothe Family L aw adopted in September
2003, expanded the definition of the family and parenthood. Under these amendments, awoman who was
an egg donor received the right to contest the motherhood of the woman who gave birth to the child and
request parental rightsinregard to the child. Family rights were extended to unmarried couples if they
lived together for at least 3 yearsand had a child together. Simultaneously, adopted Same-Sex Marriage
Law givesfull set of family rights, including the right of guardianship over children to members of same-
sex unions if they live together for a period of 3 years or more.

The problem of parental child abduction, especidly international abductions, became a regional
problem for Croatia, because of the break up of the former Yugoslavia, ethnic migration, and numerous
interethnic marriages during the socidist period. Croatia has concluded a number of agreements on
related issues with the neighboring gates; however, the lack of resources for enforcement of already
passed laws and procedural underdevel oppment make the resolution of this problem alengthy process. As
of November 2003 (latest data available), Croatia had no open abduction cases and received no incoming
return applications under the Convention. Also, the Permanent Bureau on the Guide to Good Practice of
the Convention reported that it did not receive any submission or comment in regard to Croatia's
participation in the Hague Convention.®

The Law of the Republic of Croatia on Acceding to the Convention on Civil Aspects of
International Child Abduction, adopted simultaneously with the instruments of ratification, assigns the
Ministry of Labor and Social Welfare of Croatia to be a Central Authority, with the responsibilities
prescribed in article 7 of the Convention.® According to the implementing legislation, the Central
Authority is obliged to provide general information to the gpplicant; however, it isnot clear what kind of
information and/or services are avalable. The Ministry focuses its work on preventive measures in
protecting children from illegal removal and retention and promoting public awareness. Croatia is a
unitary state and the Ministry of Labor and Social Welfare hasjurisdiction all over the country, including
all administrative districts and localities; therefore, the Convention extends to all Croatian territory as
required by article 40. Being, in an organizational sense, a Central Authority of al the subordinated
national centers for social welfare in administrative districts of Croatia, the Ministry coordinated their
work and focused on training the local staff in 2003. Several 2-day workshops were organized for family
legal protection team leaders of staff workers from local centers for social welfare.” District centersare
responsiblefor the execution of the Minigry’ sinstructionsand conducting dl practica work aimed at the
implementation of the Convention’ sprovisions. It appearsthat cooperation between the Ministry of Labor
and Social Welfare and justice authorities is not efficient enough, and Croatian judges lack experiencein
dealing with international proceedings.®

®* HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAw. Convention Status Report, available at

http://www. hceh. net/e/ conventions/menu28e. htm, visited Nov. 24, 2003.

°1d.
" See news reports at the Ministry’s website, at www.mrss.hr.

® ANSWERSTO THE QUESTIONNAIRE ON PREVENTIVE MEASURES prepared by the Ministry of Labor and Social Welfare of the Republic
of Croatia for the Hague Conference on International Private Rights, May 15, 2003, available at www.hcch. net.
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I1. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

Croatian regulations regarding the issuance of documents for travel abroad serves as a deterrent
to a patentid abductor. In order to obtain travel documents for a minor, both parents are required to
provide their written consent. If one parent does not give a permission, the decision on the travel
document for the child is made by the center for social welfare where the child permanently resides. The
law requires that the well-being of the child be taken into consideration. Despite the fact that Croatian
citizens may enter the Republic of Slovenia, Italy, and some parts of Bosnia and Herzegovina without
passports, although passing the border control, children are aways required to have their own passports.

The custodial parent who learns about an attempt to abduct hischild or has suspicion that the non-
custodial parent is attempting to leave the country with the child, has the right to approach the policein
order to prevent it from happening. According to the prescribed procedure, the police must alert the
border control whose duty is to stop that parent. This action is based on Stuations where there is a
suspicion of someone committing the punishable act of child abduction. However, these measures are not
effective since the border control is not as strict, corruption of the authorities issuing travel documentsis
notorious, and the other parent has minimd possibilities to react in atimey manner.

Croatian legislation provides for preventive measuresin protecting children fromillegal removal
and retention, but they are not unified in order to be applicable to the Convention. Kidnapping of a child
regardless of the reason is recognized as acrime in Croatia however, thereis no proscribed division of
missing children into various categories, according to the reasons for disappearance. According to the
Criminal Code of the Republic of Croatia adopted in 1997, child abduction or abduction of a dependent,
aswell asthe failure to take the measures to protect the child or the dependent, is punishable by afine or
imprisonment for a period of up to 3 years. Commentaries on the Criminal Code i ssued by the Ministry
of Justice of the Republic of Croatia specify that the jurisdiction of thisarticle extendsto a non-custodial
parent abducting the child from a custodial parent or from another custodid person or an ingitution to
which care and protection of the child has been given. The abduction may be open or hidden, and be a
result of deceit, misuse of trust, or of restraining the child.® Under the Law, achild isany person under
14 yearsof age, and an individual inthe age of 14 - 18 yearsisaminor. The child s consent, regardliess
of his understanding of the significance of the unlawful activity, does not eliminate the criminal
responsibility of the abductor. The Criminal Code providesfor another special offence, violation of family
obligations. Violators of custody rules can be accused of committing this crime also.

In cases of abduction of a child or aminor by one of the parents and in cases of kidnapping of a
child by unknown persons, the police consider such casesin the same manner as all other missing children
cases and undertake all measures and actions for the quick and successful discovery of achild or aminor.
Statistics of such cases are gathered and kept by the Minigry of Internal Affairs. The handling of cases
of missing children is regulated by the Law on Bodies of Internal Affairs and subordinate acts of
legidlation which regul ate the work of law enforcement authorities. Thereis no coordination between the
Central Authority and Ministry of Internal Affairs, which does not receive information concerning
abduction of children by parents. This approach together with the responsibility divided between several
government agencies limits the ability of Croatian authorities to find an abducted child. There is no
specific database on abducted children, and all information about missing children is stored in the

° Criminal Code of the Republic of Croatia, ch. 6, Narodue Novine, Nov. 27, 1968, with amendments published in Narodue Novine,
2002, No. 12.



LAaw LiBRARY oF CONGRESS—116

centralized database of the Ministry of Internal Affairs on missing persons. Croatia does not participate
in the European Convention on Recognition and Enforcement of Decisions Concerning Custody of
Children and on Restoration of Custody of May 20, 1980, which regulates the enforcement of judicial and
administrative decisions on custody and access. In case of abduction, the level of search (local, national,
international) depends on information gathered during the search. For example, if there is relevant
information that amiss ng childisabroad, theMinistry of Internal Affairscanissuean international search
warrant. If one of the parents abducted the child, a court ruling on who is given custody over the child
is required for issuance of a search warrant.

B. Parental Visitation

Family legislation in Croatia is based on the 1999 Family Law of the Republic of Croatia. The
major principle of Croatian family law is that decisions relating to a minor should be based on his best
interests; however, no specific act regulatesissues related to parental visitation. Under Croatian law, both
parents have equal rights and duties in regard to their children even after divorce. However, in case of
adispute, the Law allowsthe center for social welfare, whichisthedistrict office of the Ministry of Labor
and Social Welfare and serves as a guardianship agency, and the court to award custody to one of the
parents. The center for social welfare hasan exclusive custody in cases when the child isbornto asngle
parent or in the de-facto relationships, and in the intervening situations in cases set for the divorce
proceeding. In this case a temporary decision on the custody of the child is made, pending the legal
judgement of the court in the divorce proceeding when the custody of the dependent child is decided. If
the parents are absent, the issue of custody for minors will be resolved by the center for social welfare
also. Centers for social welfare decide disputes about the exercise of family rights; have the power to
deprive accessto parents living at a distance depending on the interests of the child; are party to custody
suits; and may commence actions that would deprive a parent or parents of their parental rights.

The decision made by the center for social welfare regarding the custody of a child serves as an
enforcement enabling the custodial parent to gain an immediate custody of the child. Since such decisions
are made by the center for social welfare, courts do not issuetemporary decisions on the custody of achild
while the divorce proceedings are still under way. The enforcement of this decision largely prevents the
removal or retention of a child since a non-compliance with this decision is a punishable criminal act.
Parents may recover custody of their children unless the court decides that this would harm the child.

III. Court System and Structure — Courts Handling the Hague Convention

The structure of thejudicial systemin Croatiais determined by the Law on the Courts and is based
on theidea of independent courts. In Croatia, thejudiciary is built upon the courts of general jurisdiction,
which judge in all disputes, except in those where law explicitly determines jurisdiction of another court.
These special courts are police, administrative, and commercial courts, which have no jurisdiction over
family and/or criminal matters.

Courts of general jurisdiction are organized hierarchically in three instances and are divided into
regions. Lower courtsare municipal courts, which serve as courts of first instance in civil and criminal
cases. Most of the cases are tried by a single professional judge. A pand of three judges or jurors
administer cases in county courts, which are aimost exclusively second instance courts and courts of
appeal. The Supreme Court isthe court of full jurisdiction with respect to court decisions, and it can void
them, confirm them, or revise them. The Supreme Court is the highest court in Croatia, and as the last
instance it decides on extraordinary legal remedies against valid court decisions of the lower courts. The
Supreme Court is also the appellate court in all cases where municipal court was the first insance. All
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Croatian judges are appointed for life by the State Judiciary Council, an independent state institution
formed of Parliament members, representatives of judicia authorities, prominent public figures, and
members of Croatian Bar Association. Minister of Justice names the presidents of the courts from the
appointed judges and the Chief Justice of the Supreme Court is €lected by the Parliament according to the
proposition of the Cabinet.

Cases of domestic child abduction rarely are brought to the courts. No pending cases of
international child abduction or application of the Convention on the Civil Aspects of International Child
Abduction have been reported.

IV. Law Enforcement System

The small number of international parental abduction casesin Croatia may be attributed in large
part to the influence of cultura traditions that have determined the features of Croatian society,
bureaucratic difficultiesrelated to acquiring avalid travel document for children, and theignorance of the
general population of theissue. The Ministry of Labor and Social Wefare of the Republic of Croatiais
promoting a number of public awareness campaigns popularizing its involvement and assistance in the
fight against parental abduction of children.

International observers conclude that the enforcement of the Convention might be difficult,
because of the lack of experience of the Ministry of Labor and Social Welfare in dealing with legal
resolutions of family related disputes and almost absent cooperation with judicial authorities.'® Because
both the Minigry of Justice and the Ministry of Labor and Socid Welfare, which supervise local
custodianship and whose personnel are more familiar with the related work, are empowered with the
administrative authority to order the return of an abducted child, close interagency cooperation may be
required.

Croatian courts have relatively little experience in dealing with the application of international
legal norms and may have problemswith their enforcement. National authorities recognize inconsistency
in the courts’ practice of handling international legal proceedings due to professional unpreparedness of
judges.** Asarule, Croatian courts reject requests for the return of a child from abroad if a parent of
the child residing in Croatia did not participate in person or via a representative in court proceedings in
the country in which the application has been made. Because Croatian legislation does not envision the
possibility of issuing court ordersin civil and family cases out-of-hours or ex-parte, there is a problem
with timely enforcement of custody related decrees. The Family Law allows the application of urgent
actions in passing down decisions in child support cases only, and there is no time limit for passing a
decision by a municipal court, which makes parental abduction cases last long and contradict the
requirements of the Convention.

V. Legal Assistance Programs

Legal assistancein Croatia could be received through the attorneys licensed to practicelaw in this
country. Pro bono work is practiced by attorneys, although not very widely. In 2003, the Ministry of
Labor and Socid Welfare together with the Faculty of Law of the University of Zagreb conducted a short
term seminar for law students on application of the Convention and child abduction prevention measures.

** Human Rights Watch, WoRrLD RePORT 2003: CROATIA, available at www.hrw.org.

* Qupra note 8.
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The Ministry of Labor and Socid Welfare remains, probably, the best source of assistance and
information; however, there is no webpage, brochure, or similar material containing the information or
advice on measures available to parents. Within their authority, officers of the Ministry of Labor and
Social Welfare warn the parents against unlawful removal or retention of a child, quoting existing
regulations which give the right of mutual support of their children to both parents. The same information
is given to the parents when they approach the police.

VI. Conclusion

The Hague Convention on Civil Aspects of International Child Abduction prescribes basic
principles of resolution of disputes in regard to the parental abduction of children. Unlike in other
participating states, in Croatia these principles did not become the basis for national legidlation, and the
Croatian legal system has not yet elaborated national norms that correspond to the provisions of the
Convention. The national judiciary continues to reject foreign decisons in favor of traditiona domestic
laws. The cooperation of Central Authorities in the Member States with the Ministry Labor and Socid
Wefare of the Republic of Croatia is not as effective as it could be expected, because of the lack of
cooperation between this administrative agency, the courts, and the enforcement authorities. Also,
information about the possibility of applying the Convention’s provisions available to Croatian citizens
isminimal. At the same time, the Convention is of great significance for Croatia, whose citizens have
theright and poss bility of using aninternationaly recognized mechanism for thereturn of achildin cases
of abduction and the guarantee of the protection of the rights of all interested partiesif the child wastaken
to one of the countries that participates in the Convention.

Prepared by Peter Roudik
Senior Legal Specialist
January 2004
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CYPRUS
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

The Convention on the Civil Aspects of International Child Abduction (hereafter the Convention)
was adopted on October 24,1980, by the 14" Session of the Hague Conference on Private International
Law and was signed on October 25,1980.*

The Convention’ s key objective, asreflected in its Preamble and article 1, is the protection of the
best interests of children under the age of 16 who have been wrongfully removed or retained in any
contracting state and to ensure their prompt return. It also seeks to ensure that rights of custody and
access under the national laws of a contracting state are effectively respected in other contracting states.

The Convention requires that contracting states designate Central Authorities to discharge the
duties imposed upon them, such as discovering the whereabouts of a child who has been wrongfully
retained or removed, securing hisreturn, and exchanging information related to the social background of
the child and others. It alsorequiresthat Central Authorities closely cooperate with each other to achieve
the goals of the Convention.

Cyprus, as a non-Member of the Hague Conference, acceded to the Convention by virtue of
Decision No. 39284 of the Council of Ministers, issued on May 12, 1993, and ratified the Convention in
1994, as discussed below. Cyprus's accession to the Convention is effective only between Cyprus and
those contracting states which have declared, or will declare, their acceptance of the accession.”? The
Convention entered into force in Cyprus on February 1, 1995, and between the United States and Cyprus
on March 1, 1995.

I. Domestic Laws and Regulations Implementing the Hague Convention

Cyprus ratified the Convention by Law No. 11(I1) of 1994.°® Law No. 11 is cited as 1994
Ratification Law of the Convention on the Civil Aspects of International Child Abduction. The Law
includes the text of the Convention in English and Greek. Pursuant to article 169.3 of the Cyprus
Constitution, the Convention has acquired superior force to any domestic law since its publication in the
Official Gazette.

Cyprus, asrequired by article 6 of the Convention, designated the Ministry of Justice and Public
Order as the Central Authority to exercise the duties and rights arising from the Convention.

' TIAS 11670.

2 http://www.hcch.net/ e/status/stat28e.htm.

® EPISEME EPHEMERIDA TES KYPRIAKES DEM OKRATIAS (EEKD) [Official Gazette of the Republic of Cyprus], Part I, at 181 (1994).
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I1. Domestic Law Regarding Child Abduction and Parental Visitation

A. Child Abduction

The Criminal Code of Cyprus contains several articles that may be applicableto cases involving
child abduction and retention.* Article 185 applies to cases that involve taking a child, whereas article
246 deals specifically, asitstitle indicates, with kidnapping from alawful guardian. Both articles gpply
to children under the age of 14. However, article 246 raises the cut-off age for female children to the age
of 16. Article 185 on child stealing reads as follows:

Any person who, with intent to deprive any parent, guardian, or other person who hasthe

lawful care or charge of a child under the age of 14 years, of the possession of such a
child:

(a) forcibly or fraudulently takes or entices away, or detains a child

(b) receives or harbors the child, knowing him to have been taken or enticed away or
detained

is guilty of afelony, and is liable to imprisonment for 7 years. It isadefenseif the accused person
claims in good faith a right to the possession of the child, or in the case of an illegitimate child is his
mother or claims to be his father. Article 246 reads as follows:

Any person who takes or entices any minor under 14 years of age if amale, or under 16
yearsof age, if afemale, or any person of unsound mind, out of the keeping of the lawful
guardian of such minor or person of unsound mind, without the consent of such guardian,
is said to kidnap such a minor or person from lawful guardianship.

Article 248 deals with punishment of kidnapping:

Any person who kidnaps any person from the Republic or from lawful guardianship is
guilty of afdony, andisliable to imprisonment for 7 years, and is also liable to afine.

Article 250 deals with secret and wrongful confinement of a person and reads as follows:

Any person who kidnaps or abducts any person with intent to cause that person to be

secretly and wrongfully confined, is guilty of afelony and is liable to imprisonment for
7 years.

B. Parental Visitation

The relations of parents and children are regulated by Law No. 216, the Parents and Children
Relations Law of 1990 and 1995,° as amended.® Parental careis aright and a duty of both parents, who

* The Criminal Code, ch. 154 as amended.
® EEKD, supra note 3, Part I, at 2030 (1994).

® Law No. 2, 1997 and Law No. 21(l) , 1998.
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can exercise it jointly.” Parental care includes the right to name a child, care for him, administer his
property, and represent the child in every transaction related to his person or property.® Care of achild
is defined as including, the bringing up of the child, supervision, education, and training, including the
designation of the child’s place of residence.® All parental decision must be in the interests of the child.
The Family Court of the district where the child resides, which is the court that has jurisdiction in cases
involving relations between parents and children, must also apply the same standard when the decision
of custody and parental care are at issue.’ The court may also ask the opinion of the child, depending
on the child’s maturity, prior to rendering a ruling pertaining to parental care. Every court decision on
parental care must respect the equdity of the parents and must not discriminate on the basis of sex,
language, religion, beliefs, citizenship, and national or social origin or property.

The court regulates the exercise of parental carein cases of divorce, separation, annulment of the
marriage, or void marriage.™ The court, based on an application by the parents, may also decide on the
exercise of parental care, if the parents disagree and if the interest of the child requires that a decision be
made.” Exercise of parental care may be assigned to one of the two parents, or both jointly. Inthe latter
case, parents must come to an agreement as to the place of residence of the child. The court has the
power to assign the exercise of parental care to a third person. In this respect, prior to reaching a
decision, the court will take into consideration the child’s relationship with his parents, with siblings, if
any, and of any agreement between the parents that relatesto thisissue. In such cases, “the main criterion
shall always be the interest of the child.” **

TheLaw clearly providesfor theright of personal communication between anon-residential parent
and achild.* The court decides on how the right to personal communication will be exercised in case the
parents cannot reach an agreement. The standard of care that the parents are required to show during the
exercise of parental care is the same care that they show for their own affairs.*

III. Court System and Structure - Courts Handling the Hague Convention
A. Right to Seek Return
If the cugtody rights of a person have been violated by the wrongful remova and retention of a

child by ancther, that person is entitled to the return of the child based on the Hague Convention. One
of the ways to achieve thisisto file an application through the designated Central Authority. In the case

"1d. at art. 5 (1)(a).
®1d. at art. 5(1)(b).
°1d. a art. 9(1).
©d, at art. 6(2)(b).
U d. at art. 14(1).
21d. at art. 7.

2 d. a art. 14(3).
1 d, at art. 17(1).

5 |d, at art. 13(1).
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of Cyprus, the designated Central Authority, as required by article 6 of the Convention, is the Minister
of Justice and Public Order. The Minister is empowered to exercise any authority vested under the
Convention. The second way is for the agreed person to proceed through the court system. These two
ways are not mutually exclusive. The Ratification Law states that “any judicial process pursuant to the
provisions of the Convention commences with the filing of an application by summons supported by an
affidavit as provided by the Rules on Civil Procedure, mutatis mutandis.” *®

Cyprus has a two-level system of courts, first instance courts and the Supreme Court. The main
first instance courts are the District courts, which are made up of district judges, senior district judges,
and presidents. The Supreme Court stands as the court of last resort in issues involving congitutional and
administrative law.

Thejudicial system of Cyprus also provides for four Family Courts as first instance courts.*” For
this purpose, Cyprus is divided into four provinces, and each Family Court is located in a province.
Issues related to Family Courts are regulated by Law No. 23/1990 on NOMOS YOU PRONOEI GIA TEN
IDRY SE, SYNTHESE, DIKAIOD OSIA KAl TIS EKSOUSIES TON OIKOGENEIAKON DIKASTERION [Law Providing
for the Establishment, Composition, Jurisdiction, and the Authorities Vegted in the Family Courts],*® as
amended. Inany dispute, except in case of divorce, aFamily Court iscomposed of asingle secular judge
of the family court. Decisions of the first instance Family Courts are subject to appeal before the second
instance Family Courts. The latter are composed of three judges of the Supreme Court, who are
appointed by the Supreme Court for a period of 2 years.

Pursuant to the above Law, Family Courts, in general, may exercise all the duties assgned to
them, based on article 111 of the Constitution, on this Law and on any other law. Family Courts also
have territorial jurisdiction to hear casesif one of the parties has his residence or his business within the
province where the Family Court islocated and the dispute concerns a minor and the minor residesin the
province of the Family Court.

In 1998, Law No. 23/1990 was amended by Law No. 26(1) of 1998. Article 2 of the Law uses
very explicit language as to the jurisdiction of Family Courts. It states that Family Courts have subject
matter jurisdiction especidly in “issues involving marital relations which are initiated in judicial
proceedings arising from bilateral or multilateral conventions to which Cyprus has adhered” and alsoin
“issues related to parental care, maintenance, recognition of a child, adoption, property issues between
the spouses and any other marital or family dispute provided that the parties or one of them is aresident
of the Republic.” Residence is defined as a uninterrupted stay of more than 3 months.

B. Case Law

In 1996, the District Court of Nicosia decided a case involving the wrongful removal of aminor,
whose father was a citizen of Cyprus and whose mother was a citizen of the United States.® Both parents
were awarded temporary custody by aNew Y ork court order. The childlived with the mother, while the

** Qupra note 3.
7 Other first instance courts are the Assize courts, military courts, industrial disputes courts, and the Rent Control Tribunals.
** Qupra note 3, Part |, No. 2485 (1994).

¥ District Court of Nicosia, Appl. No. 405/96 (Dec. 18, 1996), available at http://www.hil tonhouse.convcases/Cy-cyprus.txt
(unofficial text).
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father had visitation rights. In April 1996, the father brought the child to Cyprusin violation of custody
orders.

In examining the facts of the case and in evaluaing the evidence, the District Court first analyzed
the inquiry as to whether there was a wrongful removal of the minor from the United Statesto Cyprus,
pursuant to article 3 of the Convention. Upon examination of certainfactual and legd e ements, the Court
held that the removal of the minor was in breach of custody assigned to the mother based on a judgment
issued by the Family Court in New York. It also held that the mother was indeed exercising custody over
thechild prior to her being removed. Subsequently, the Court examined whether the prerequisite of article
12 of the Convention had been met, that is, whether a period of less than ayear had elapsed from the date
the child was wrongfully removed. Again, it answered the question in the affirmative.

Furthermore, the Court inquired whether it should use its discretion to refuse to order that the
child be returned. In this respect, the Court noted that the child did not possess the necessary maturity
because of her young age (7 years of age) to alow her views to be taken into account. It also noted that
the child did not refuse to return to the United States, but she merely “expressed her desire to stay in
Cyprus.” Moreover, the Court in examining the question as to whether or not the mother had acquiesced
to her daughter’s staying in Cyprus held that the mother had not.

Finally, the Court dealt with ajurisdictional issue. The advocate of the respondent had raised the
argument that the Nicosia District Court lacked jurisdiction becausethe Ratification Law clearly statesthat
the Family Court has jurisdiction on the basis of article 111 of the Cyprus Constitution and laws 23/90
and 88/94.

The Nicosia Digrict Court rejected the claim that the Family Courts had jurisdiction over the case.
The court made a digtinction between the subject matter that falls within the jurisdiction of the Family
Court and the case under condderation. It clearly pointed out that this caseinvolved the wrongful removal
and retention of the minor from the United States to Cyprus and that it was called upon to decide whether
or not it should order that the child be returned to the United States. Therefore, the court continued, based
on article 16 of the Convention, which prohibits judicia authorities from deciding on the merits of rights
of custody, and article 19, which states that any decision made “ shall not be taken as a determination on
the merits of any custody issue,” that it, not the Family Courts, had jurisdiction to deal with the case.

Subsequently, the court ordered that the child be returned to her mother in New Y ork and that the
father pay transportation expenses.

III. Law Enforcement System

In Cyprus, ordersissued by the Family Courts on whether a child should be returned or not are
immediately enforceabl e after being served to the respondent. Their execution is effected by the Central
Authority, that is, the Minister of Justice and Public Order, as stated above. The latter is assisted either
by the palice or another government agency, such as the Welfare Department.

% |t has not been possibleto ascertain whether the case was appealed because of lack of jurisdiction. However, the recently enacted
Law No. 21, 1998 leaves no ambiguity that the Family Courts have subject matter jurisdiction in casesinvolving international abduction and
retention of children.
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IV. Legal Assistance Programs

No legal assistance is provided in civil cases under the judicial system of Cyprus. However, in
cases arising under the Hague Convention, petitioners who opt to proceed through the Central Authority
do not pay any legal feesbecause the filing of the application is undertaken by the Ministry of Justice and
Public Order.

V. Conclusion

Since Cyprus became a contracting state of the Hague Convention in 1994, it has designated the
Ministry of Justice and Public Order as the Central Authority to handle cases involving internationa
abduction of children. Cyprus’ swell-developed judicial system and especially itslaw related to children,
which is based on best interest of the child principle, provide the requisite foundation for effective
application of the provisions of the Hague Convention.

Prepared by Theresa Papademetriou
Senior Legal Specialist
December 2003
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CZECH REPUBLIC
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

The Hague Convention on the Civil Aspects of International Child Abduction was signed by the
Czech Republic on December 28, 1992. It was approved by Parliament and ratified, and the instrument
of ratification was deposited with the government of the Kingdom of the Netherlands on December 15,
1997, with the reservation according to article 42 of the Convention, that the Czech Republic will not be
bound to assume any costs referred to in article 26, paragraph 2, of the Convention, resulting from the
participation of legal counsel or advisers or from Czech court proceedings, except insofar as those costs
may be covered by itslegal system of legal aid and advice. The Convention entered inforce for the Czech
Republic on March 1, 1998.*

I. Domestic Laws and Regulations Implementing the Hague Convention

In accordance with article 6, paragraph 1, the Czech Republic has designated as the Central
Authority the Central Agency for International Legal Protection of Y outh, Benesova 22, 602 00 Brno,
Czech Republic. The Agency will represent the applicant under a power of attorney in proceedings under
the Convention before Czech courts. The proceedings are exempt from the payment of court fees.

According to the Constitution of the Czech Republic,” the Convention became part of the legal
order of the Republic upon its approval by Parliament, its ratification and publication, and the courts will
apply it whenever called upon.

II. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

For adecision relating to the wrongful removal and retention of achild, the competent court will
be the District Court of the place where the child resides by parental agreement, decision of the court, or
any other reason.® This court will also be competent in proceedings under the Hague Convention. The
proceedings are governed by the provisions of the Code of Civil Procedure.

Child abduction may be prosecuted under article 216 (abduction) of the Criminal Code,* which
provides that whosoever takes a child (a person under 18 years of age) away from the care of the person
who has the duty under the law or under an official decision to care for the child will be punished by a

* Announcement of the Ministry of Foreign Affairs of Mar. 5, 1998, No. 34, COLLECTION OF LAwS.

? Constitution of the Czech Republic of Dec. 16, 1992, No. 1 of 1993, as amended by Congitutional Law of Oct. 18, 2001, No. 39,
COLLECTION OF LAws, arts. 49 (a) and 52.

® Code of Civil Procedure, Law of Dec. 4, 1963, No. 99, CoLLECTION OF LAws, CONSOLIDATED TEXT OF FEB. 22, 2001, No.69,
CoLLECTION OF LAws, as amended, arts. 9, 88a and c. 176-177.

4 Criminal Code, Law of Nov. 29, 1961, No. 140, CoLLECTION oF LAws, CONSOLIDATED TEXT oF SepPT. 18, 2002, No0.412,
COLLECTION OF LAwS, as amended.
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fine or imprisonment for up to 3 years. A parent who, for example, takes a child abroad against the will
of the other parent, claiming that it is only a temporary excursion, may be prosecuted under article 209
(abuse of the rights of others) of the Criminal Code.®> The punishment isa fine or imprisonment of up to
2 years.

B. Parental Visitation

For adecision relating to parental visitation, the competent court will be the Digrict Court where
the child resides by parental agreement, decision of the court, or any other reason.® This court will also
be competent in proceedings under the Hague Convention. The proceedings are governed by provisions
of the Code of Civil Procedure.

III. Court System and Structure - Courts Handling the Hague Convention

General trial courts in civil matters are the District Courts; one is located in each territorial
district. Appea against their decisions goes to the Regional Courts, which also have specified trial
jurisdiction. Appeal against decisions of the Regional Courtsin their trial jurisdiction goes to the Courts
of Apped. A further appeal against decisions of the Regional Courts as Courts of Appeal and against
decisions of the Courts of Appeal goes to the Supreme Court. Tria courts in child return proceedings,
visitation, and enforcement of related orders under domestic Czech law, as well as under the Hague
Convention, are the District Courts.’

Incriminal matters, the structureisidentical; however, because the Supreme Court dealsonly with
petitions alleging violations of law by lower courts and prosecutors, the Courts of Appeal are the fina
courts of criminal gppeal.?

IV. Law Enforcement System

The District Courts enforce their decisons. They are immediately enforceable. With regard to
decisionsrelating to child return, visitation, and related matters, the court may first request the obligated
party to carry out the court decision voluntarily and call upon the pertinent municipal or district office of
Legal Protection of Children for itsassistance. If thereisnoresult, the court may impose successive fines
of 2000 crowns each (US$1= 28 crowns) on the obligated party. It may, however, acting in cooperation
with the above referred to offices, order the immediate enforcement of its decision by the proper state
organs (court bailiffs and the police). The court acts appropriately according to the circumstances of the
case.’ In Hague Convention proceedings requiring the return of the child or visitation by the left behind
parent, the court will proceed as above. For determinations as to the custody of the child, the court will
apply articles 15-20 of the Hague Convention.

®1d.
® Supra note 3.
" Qupra note 3, arts. 7-12.

® Code of Criminal Procedure, Law of Nov. 29, 1961, No. 141, CoLLECTION oF LAws, CONSOLIDATED TEXT oF FEB. 8,2002, No.
43, COLLECTION OF LAws, as amended, arts. 13, 252, 266.

° Qupra note 3, arts. 171, 272-273a.
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V. Legal Assistance Programs

General care and protection of children, both socially and legally, are regulated by chapter 2 of
the Family Code and are entrusted to the Office of Legal Protection of Children within the district and
municipal administration created by social security legislation.® The Office supervises the healthy
development of children and their education and protects their legitimate interests, including property
interests. Any person may contact the office in these matters and request assistance.

VI. Conclusion

The Czech Republicisin full compliance with the Hague Convention. The complianceisinsured
by the Central Authority of the Czech Republic, the Central Agency for International Legal Protection of
Y outh, which holds the power of implementation and which exercises its legal powers on behalf of the
Ministry of Justice in matters pertaining to the Convention.

Prepared by George E. Glos
Special Law Group Leader
November 2003

** Family Code of Dec. 4, 1963, No. 94, CoLLECTION oF LAwWsS, CONSOLIDATED TEXT oF SePT. 11, 1998, No. 210, COLLECTION
OF LAws, as amended, arts. 27(4), 41-50. Law on the Jurisdiction of Offices of Social Security of the Czech Republic of June 27, 1988, No.

114, CoLLECTION oF LAws, as amended by Law of Mar. 26, 1991, No. 144, AND LAw oF Nov. 14, 2002, No. 518, COLLECTION OF LAWS,
arts. 15 and 19.
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DENMARK
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction
The provisions concerning the implementation of the 1980 Convention on the Civil Aspects of
International Child Abduction (hereinafter the Convention) are contained in the Danish Law, known as
“theInternationd Child Abduction Act” (hereinafter the Act).! In conformity with the relevant provisions
of the Convention, the Act does not apply to children who have reached the age of sixteen.

I. Domestic Laws and Regulations Implementing the Hague Convention

The Central Authority is the Civil Law Directorate of the Danish Ministry of Justice, which
discharges its duties in accordance with the rules set out in the Convention.

Section 10 of the Act prescribes rules on the return of a child to the person who has the legal
custody of the child. Section 11 of the Act contains provisions on the denial of a request for the return
of the child. Accordingly, a request for the return of a child, who has been unlawfully removed or
retained may be denied if:

. at the time of the application for proceedings one year has passed since the child was
removed or retained and the child has already settled in his new environment;
. there is a serious risk that the return of the child harms the child's psychological or physical

health or otherwise the child will be subjected to a situation which cannot be acceptable;

. the child himself opposes the return and he has reached such age and maturity that his wishes

should be respected; and
. the return of the child is incompatible with the fundamental principles regarding the
protection of human rights and freedom as cherished in Denmark.

II. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

Chapter 23 of the Danish Pend Code prescribes rules concerning the crime against family.
According to the provisions of Chapter 23:215, the removal of achild under ei ghteen years of age by one
parent from the jurisdiction of a person who has the custody of the child is punishable by the penalties
prescribed in section 261 of the Penal Code. The pendty according to section 261 isimprisonment of up
to four years. In minor offenses, a milder punishment will be imposed. However, in certain aggravated
cases the punishment may be from one year to as much as twelve years imprisonment.

* Law Nr. 793, November 27, 1990. (see Karnovs Lovsamling, 1995, vol. 3, pp. 4911 ff.).
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B. Parental Visitation

The answersto questions relating to a child’s custody and the right to visitation are contained in
the Danish Law on Parental Custody and Visitation.? Accordingly, achild bornto amarried couple enjoys
the custody of both parents. The custody continues until the child is eighteen years old. The mother of
anillegitimate child isthe sole custodian of the child, unless an agreement has been reached by the parents
to the effect that both parents should have the custody of the child. Parents who are separating or
divorcing may conclude a similar agreement for the custody of the child. When the custody is disputed,
the district court makes the decision on questions of custody and visitation. Under all circumstances, such
decisions must be made with due consideration to what is in the best interest of the child. If achild has
reached the age of twelve, he must be heard before a decision on the custody or visitation is made.
However, if the circumstances indicate that questioning the child would be harmful to the child’s mental
health, the child does not need to be interviewed.

III. Court System and Structure — Courts Handling the Hague Convention

The matters concerning the custody of a child are handled by the district court, whichin principle
is the district in the area where the parties reside. The matters regarding the return of a child are dealt
withinfogderetten (abailiff’ s court which enforcesthe judgements, both domestic and foreign) in the place
where the child has been retained. The decisions of both courts can be appealed to the regional court of
appeals. The highest instance is the Danish Supreme Court.

IV. Law Enforcement System

As was stated above, the questions relating to the enforcement of the Convention rules are dealt
with by fogderetten. The court must handle the matter of a child’ s return as quickly as possible. If acase
has not been resolved within six weeks, the applicant is entitled to question the court as to the reason for
the delay (the Act, sections 12-15). However, if appropriate, the court may arrange a meeting with the
abductor to negotiate voluntary return of the child before making a decision. Moreover, the court must
obtain information about the child’s wishes before making a final decision in the case if the child has
reached the age and maturity where due consideration should be given to hiswishes (the Act, section 16).

Upon application to it, the court may decide that the child should temporarily stay with one of the
parentsor, if thereisaposghility that the child will be removed, the court may issue an interim order to
place the child in the temporary custody of social services (the Act, section 17).

According to section 19:1 of the Act, if an application for the enforcement of the Convention has
been made, no decision on the question of custody can be made in Denmark before the matter of the return
of the child is decided by the fogderetten. Moreover, if the Central Authority informs the court dealing
with a custody casethat the child concerned has been unlawfully brought to or retained in the country, the
court shall not make a decision in the custody case even if no application has yet been submitted to the
fogderetten for the return of the child. In such cases, a reasonable time must be given for the filing an
applicaion in the "fogderetten” for the return of the child (section 19:2).

> Law No. 387, June 14, 1995. (see Karnovs Lovsamling, 1995, vol.3, pp. 4870 ff.).
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V. Legal Assistant Programs

The Danishrules on legal assistance are contained in the 1997 Ordinance on Legal Aid.> A person
covered by the 1980 Convention can obtain legal aid in Denmark. However, it should be noted, firstly,
that the grant of legal aid is subject to a means test. Secondly, Denmark has made areservation to article
26 of the Convention to the effect that except for the legal aid that covers the court and attorney expenses,
no other expenses involved in the process of the return of a child is compensated.

Prepared by Fariborz Nozari
Senior Legal Specialist
May 1999

® Ordinance No. 866, November 25, 1997. (see Karnovs Lovsamling, 1997, vol.7, pp.10544-10545).
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ECUADOR
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION

Introduction

The Hague Convention on the Civil Aspects of International Child Abduction (Convention)
adopted on October 25, 1980, during the 14™ Session of the Hague Conference on Private International
Law, was ratified by Ecuador on September 12, 1994.*

I. Domestic Laws and Regulations Implementing the Hague Convention

The Central Authority for the Convention in Ecuador is the Direccion Nacional de Proteccion de
Menores (DNPM) of the Ministry of Social Welfare under a temporary appointment until the Consejo
Nacional de la Ninez y Adolescencia (CNNA) provides for a definite Central Authority.> The Codigo de
la Ninez y la Adolescencia (CNA)? provides tha the state must protect children and adolescents against
their illegal abduction within the country or abroad.* However, thereisno specific national implementing
legislation of the Convention; therefore, the Code of Civil Procedure® (CPC) will apply for Convention
related return or visitation petitions. The Juzgados de Ninez y Adolescencia (JNA) (Minors Court) with
jurisdiction where the child is located will have competence to decide cases under the Convention.®

A. Return Requested from Abroad

Under the provisions of the CNA,’ the competent judge to provide for the return of a child or to
enforce visitation rights under the Convention, is the INA where the child islocated or where the child
is being retained.®

This request will be applied as a summary procedure which guarantees due process and the right
to the effective judicial protection.®

The National Police will be assisted by a police body specialized in the protection of minors will

' RecIsTRO OFicIAL (R.O.) Sept. 22, 1994.

> NorMAS DE ApPLICACION DEL CNA, Executive Decree 1187, in R.O. Dec. 24, 2003, art. 14 and infra 3, art. 195.i.
® CoDpIGO DEL A NINEZ Y LA ADOLESCENCIA, LAw 2002-100in R.O. Jan. 3, 2003.

‘1d. art. 74.3.

® Copico bE ProcebiMIENTO CiviL, Editorial Juridica del Ecuador, Quito, 2000.

® SQupra note 3, art. 259.

" 1d. art. 266.

°1d.

°1d. art. 267.
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provide assistance thereto.”® The specialized police has professionals specialized in children’s and
adolescents’ issues.* The CNA providesfor the specific proceduresto carry out the judicial investigation
to locate a child.*

If an agreement between the partiesis not reached at the administrative level with the intervention
of the Central Authority, a public defender,* will be appointed to intervene in the judicial proceedings.

The Ministerio Publico (Sate attorney) will dways be apart of the proceedings and must report
monthly on the actions taken and the advance in the investigation.*

B) Return Requested from Ecuador

When the Ecuadoran Central Authority is the requesting party, once the return or visitation
petitionisreceived, with regard to achild who has been taken to a country party to the Hague Convention,
the documentation may be translated as appropriate. However, since Ecuador has not made any
declaration as to the need to have documentstranslated, the provisions of the Convention will apply, and
the documents will be sent to the competent Central Authority abroad.

The Ecuadoran Central Authority is required under the Convention to provide guidance and
assistance to the petitioners. Once all of the documents have been submitted, the Central Authority will
follow up on the petition abroad and try to reach to a friendly resolution of the case. If this is not
possible, judicial proceedings will be ingituted to return the child back to Ecuador or to reinstate the
effective visitation schedule.

I1. Domestic Laws Regarding Child Abduction and Parental Visitation

The CNA provides that taking or retaining children or adolescentsin violation of custody rights,
visitation rights, or the requirements for authorization to leave the country is forbidden.*®

Children and adolescents who have been illegally taken or retained, have the right to be returned
to their family and enjoy visitsfrom their parents and other relatives according to law. Inthese cases, the
state will take dl measures necessary to return and reinsert the child in his family environment.*

In all cases, where the custody or parental authority of aminor isjudicialy assigned to one of the
parents, the court will have to set up a visitation schedule.*

¥ 1d. art. 208.

*d.

2 1d. art. 268.

** Qupra note 6.

** Qupra note 3, art. 269.
*1d. art. 77.

*1d.

71d. arts. 122-123.
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The non-custodial parent, or anyone else who unduly retains a child whose parent authority or
custody has been assigned to someone dse, or if the visitation schedule is not complied with, may be
judicially called to immediately return the child to the appropriate person and will be liable for any
damages incurred by the illegal retention, including the request and return expenses.*®

If, after being judicially requested, the individual in quegtions does not comply with the court’s
order, he or she may be arrested and the search, without any prior resolution, of his dwelling or the one
where the child is suppose to be located, in order to secure the child’s return.™

III. Court System and Structure — Courts Handling the Hague Convention

When Ecuador isthe requested country and thereis no voluntary return of the child, the competent
court for return proceedings under the Convention will be the INA with jurisdiction where the child is
located.”® The JNA are assisted by an Office of Professionals, which includes physicians, psychologists,
social workers, and other professionals who specialize in children’s issues.*

The INA are required to perform their duties based on the rule of law prioritizing the principles
of fairness, legality, gratuity, morality, quickness, and efficiency over procedural rituals.?* The superior
interest of the child will always govern these procedures with the guarantee that the child’ s opinion will
be heard in his parents presence or without it, if the court decides that it does not affect theinterest of the
child.”

While it does not suspend the enforcement of the decision, a case may be appealed to the
respective Court of Appeals, and it must be decided within five days after a hearing of the parties.** The
Court of Appeals decision may be reviewed by the Supreme Court only for legality control (recurso de
casacion).”

The courts, public defenders, lawyers, experts, or any court related official who, without
justification, unduly delays the judicial proceedings provided in the CNA, may be penalized with afine
of US$100 to 500.?°

*1d. art. 125.

¥ 1d.

* SQupra note 6.

' Qupra note 3, art. 260.
2 1d. art. 256.

> 1d. art. 258.

*1d. arts. 279-280.
*1d. art. 281.

*1d. art. 253.7.
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According to the Ecuadoran Central Authority,?” since the appointment of the CNA had taken
place only 3 monthsago and then the prior Central Authority (Court of Minors) was dissolved, there are
no available records or statistics on the number of cases at this time.?®

IV. Law Enforcement System

The National Police and police who deal with minors (DINAPEN), aswell as other technical units
of the police, will be part of the investigation to assist in the location of children and to secure the
enforcement of authorities’ orders.®

The Ecuadoran Central Authority could not provide any statistics on return or visitation at this
time, because of the reasons above stated.*®

V. Legal Assistance Programs

The Ecuadoran Central Authority provides|ega asd stance during Convention proceedingsbefore
the courtsin Ecuador.®

Thereis no information available on the Internet about legal assistance programs. However, the
following is the current contact information:

Direccion Nacional de Proteccion de Menores
Av. Orellana1725y 9 de Octubre

Quito

Ecuador

Carlos Iglesias

Tel: (5932) 2505-883 or 2544-339

e-mail; dnpm@niniezmbs.gov.ec

Ministerio de Relaciones Exteriores
Dr. Christian Cruz

Tel: (5932) 299-3220

Fax: (5932) 299-3221

VII. Conclusion
The application of the Convention in Ecuador is relatively recent. Since no records or statistics

could be obtained at this time, it is difficult to arrive to any conclusion. However, it seemsthat thereis
a set of rules ready to be used in the application of the Convention. It also appears that Ecuador is

" Dr. Carlos Iglesias and Dr. Christian Cruz.
#1d.

* Qupra note 3, arts. 268-270.

 Qupra note 28.

' SQupra note 3, arts. 211.h and 211.i.
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working towards a more organized Central Authority in the near future.®

Prepared by Gracielal. Rodriguez-Ferrand
Senior Legal Specialist
March 2004

> Qupra note 14.
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FALKLAND ISLANDS
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

The Falkland Islands, located in the South Atlantic, are an Overseas Territory of the United
Kingdom, although the Islands are still claimed by Argentina.* The Queen has supreme authority over
the Islands, which is exercised by a Governor on her behalf, upon the advice and assistance of the
Legislative and Executive Councils.

I. Domestic Laws and Regulations Implementing the Hague Convention

The Idlands are internally governed, with the exception of defense and foreign affairs, which
remain the responsibility of the United Kingdom. As such, the United Kingdom extends international
treaties to the Falkland Islands, asit did with the Hague Convention on the Civil Aspects of International
Child Abduction on March 26, 1998. The Convention entered into force in the Falkland Islands on June
1, 1998. When the United Kingdom extended the Convention to the Falkland Islands, the Embassy of the
Argentine Republic responded with a declaration stating that it rejected the extension to the Falkland
Islands.?

L egislation implementing the Convention is the Child Abduction and Custody (Falkland Islands)
Order 1996.°

II. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

The common law of England, as of 1989, was imposed in the Falkland Islands by the Crimes
Ordinance 1989.* This has resulted in the English common law offense of kidnapping being a crime in
the Falkland Ilands. Certain provisons of the United Kingdom's Child Abduction Act 1984 were al'so
applied to the Falkland Islands by the Crimes Ordinance 1989.°> This has resulted in the abduction, sale,
or trafficking of children under the age of 16 in the Falkland Islands being an offense.

* Argentinainvaded the Falkland Islandson Apr. 2, 1982. Seethe resulting U nited N ations Resolutions 2065 (XX), 3160 (XXVII1),
31/49, 37/9, 38/12, 39/6, 40/21 and 41/40.

2 Argentinarefers to the Falkland Islandsas the Islas Malvinas. Hague Convention on Private I nternational Law, Full Satus Report
Convention #28, available at http://www. hcch. net/E/ status/status. html .

* Child Abduction and Custody (Falkland Islands) Order 1996, Sl. 1996/3156. This served to implement certain provisions of the
law implementing the Convention into the national law of the United Kingdom (the Child Abduction and Custody Act 1985, c. 60 (Eng.).) into
the national law of the Falkland Islands.

* Crimes Ordinance (Title 23.1), 83, refer to The Revised Laws of the Falkland Idands, vers. 2.

° Child Abduction Act 1985, c. 37 (Eng.). applied to the Fakland Idands by the Crimes Ordinance (Title 23.1), §7, with the
exceptions of 886 - 10, 11(1-2, 4-5), 12, & 13(2-3).
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B. Parental Visitation

The Supreme Court and Magistrates Court of the Falkland Islands appear to be the designated
courts that deal with cases of guardianship of children.® In child custody cases, the court making the
decisionisrequired to “regard the welfare of the minor asthe first and paramount consideration, and will
not take into consideration whether from any other point of view the claim of the father, or any right at
common law possessed by the father, in respect of such custody, upbringing, administration or application
is superior to that of the mother, or the claim of the mother is superior to that of the father.”” In cases
of custody disputes, the court can grant an order regarding to whom the custody of the child should go
to and provide rights of access for the remaining parent.®

III. Court System and Structure — Courts Handling Hague Convention

The Supreme Court of the Fakland Islands is the only court with jurisdiction to handle
applications under the Convention.® Any appeals from the Supreme Court, at its discretion, go to the
Judicid Committee of the Privy Council in the United Kingdom.*

A. Family Proceedings Generally

In all cases involving children, the laws of the Falkland Island and the policy of the government
require that the best interests of the child be a primary consideration. In private law proceedings, the
courtsusudly require areport from acourt appointed welfare officer that considerswhat the best interests
of the child are. In cases where the court decides on the upbringing of a child, the child's wishes and
feelings are required to be heard.™* However, due to the small and close-knit population of the Falkland
Islands, “the removal of a child from its family environment will rarely be justified in principle of what
isin the best interests of the child.” **

Parents that are married at the birth of the child, or at any point since the conception of the child,
have shared parental responsibility. The shared responsibility of both parents does not dissolve or move
to a sole parent in the occurrence of separation or divorce. It can only be absolved upon the adoption of
the child or an order of the court. Unmarried fathers do not have parental responsibility, but this can be
granted through an agreement with the mother, or a court order.*

® The Guardianship of Minors Ordinance (Title 38(1).2), 81.
"1d. §3.

°1d. 812.

° Supranote 3, 1 4.

** JERRY DuUPONT, THE COMMON LAW ABROAD, 2001

** United Nations, Convention on the Rights of the Child, Committee on the Rights of the Child, addendum, Overseas Dependent
Territories and Crown Dependendies of the United Kingdom of Great Britain and Northern Ireland, CRC/C/41/Add.9 Feb. 2000, at 45.

2 1d. at 44.

¥ 1d., referring to the Children Ordinance 1994.
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B. Under the Convention

Once an application has been made the Supreme Court has the authority to give interim directions
asit seesfit to “secure the welfare of the child concerned or of preventing changes in the circumstances
relevant to the determination of the application.”** The court has the authority to make a declaration in
respect of an application under article 15 of the Convention that the removal of the child from the Falkland
Islands, or retention outside of the Falkland Islands is wrong within the meaning of article 3 of the
Convention.™

IV. Law Enforcement System

The Central Authority responsible for administering the Convention is the Governor of the
Falkland Islands, who is appointed by the Queen of the United Kingdom.*®

IV. Legal Assistance Programs

The reservation made by the United Kingdom extends to the Falkland Islands to the extent that
the Governor of the Falkland Islands, or any authority in the Falkland Islands, is not responsible for the
costsof applicationsunder the Convention. However, assistance can be provided through “ agrant of legal
aid or legal assistance from funds appropriated from the Consolidated Fund of the Falkland Islands.”

VI. Conclusion

In the Falkland Islands, the overriding principles in dealing with cases affecting children is that
the best interests of the child will prevail. The islands small, close knit population has resulted in
decisions affecting children being taken with the traditional family model in mind. However, there do not
appear to be any reported applications under the Convention in the Falkland Islands.

Prepared by Clare Feikert
Legal Specidist
January 2004

** Qupra note 3, 5.
*¥1d. 18
** The Governor, Government House, Stanley, Falkland Islands.

" Qupranote 3, T 11.
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LAW LIBRARY OF CONGRESS
FRANCE
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

The Hague Convention on the Civil Aspects of International Child Abduction [hereinafter the
Convention] was adopted on October 25, 1980." Its objectives are to combat international parental
abduction and wrongful retention of children under 16 years of age and to ensure the effective exercise
of visitation rights across international borders. The Convention setsforthaprocedure des gned to restore
the status quo ante existing prior to achild' swrongful removal or retention. Once it has been established
that the removal or retention was wrongful within the meaning of the Convention,? the court, hearing a
petition for return, is obliged to return the child to his country of residence where disputes about custody
rights will beheard. The duty to return is absol ute unless the defendant establishes one of the exceptions
provided for in the Convention.?

Some 1500 children are abducted by aparent in France every year. The Convention offers only
a partial solution to this difficult issue, as a great number of abductions are outside its scope. For
example, many of the partnersin binational couples living in France comes from the Maghreb countries
(Algeria, Tunisia, and Morocco) which have not ratified the Convention.” Even in instances where the
Convention applies, there are still difficulties and obstacles to overcome, such as locating the abducted
children, the length of the proceedings, and the bias of some national courts.” The top five contracting
states which filed gpplicaions with France under the Convention are Germany, ltaly, Great Britain, the
United States, and Canada. The United States has approximately 21 cases pending before the French
authorities. Of these 21 casesthe United States is seeking the return of children in 10 of them, the other
11 deal with access rights.®

* See http:/ /www. heeh. net/e/ conventions/menu28e. html .

% In accordance with art. 3, the court will verify that the removal or retention of the child is in breach of custody rights attributed
to the applicant, rights arising by operation of the law of the state in which the child was habitually resident immediately before the removal,
or by reason of an agreement having legal effect under the law of that state, or by reason of a judicial or adminigrative decision.

® Art. 12 provides that the court is not obligated to return the child when return proceedings are commenced ayear or more after the
removal or retention, and it is demonstrated that the child is settled in his new environment.

Art. 13 provides three exceptions (13a) the person claming the breach of custody rights was not exercising his custody rights or
had subsequently acquiesced to the removal or retention; (13b) return of the child would expose him to physical or psychological harm or would
place him in an intolerable stuation; and (13c) a mature child objects being returned.

Art. 20 alows a court to refuse to order the return of a child if such return “would not be permitted by the fundamental principles
of the requested states relating to the protection of human rights and fundamental freedoms.”

* Council of Europe, Parliamentary Assembly, International abduction of Children by one of the parents, Doc. 9476 of June 3, 2002,
available at http://assembly.coe. int/Documents/workingDocs/doc02/ED OC9476.htm.

® Id. France, for example has often accused Germany of failing to apply the Convention. A specia binational mediation
parliamentary commission was created in Oct. 1999 to help resolving the conflicts.

® See http://travel. state.gov/2003 June Hague Attach. html.
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I. Domestic Laws and Regulations Implementing the Hague Convention

The Convention was published by Decree No. 83-1021 of November 29, 1983, and became
effective on December 1, 1983, at first only between France, Portugal, and Canada.” Under French law,
treaties have an authority superior to that of ordinary laws and are automatically incorporated into
domestic law, provided that they have been correctly ratified and published and that each agreement is
applied reciprocally.® The Convention came into force between the United States and France on July 1,
1988, following the enactment of the International Child Abduction Remedies Act by the United States.

The Ministry of Justice, and more specifically, the Bureau de I'entraide judiciaire en matiere
civile et commerciale, has been designated as the Central Authority for France to carry out the duties
imposed by the Convention.® Upon receipt of an application for return, the Central Authority will check
that it satisfies Convention criteria and is accompanied by the proper documentation. This authority will
consider only those applications which are drawn up in French or are accompanied by a translation into
French.™

The file is then forwarded to the Procureur de la République (public prosecutor) attached to the
civil court of general jurisdiction in the jurisdiction where the defendant resides. This court, known as
the tribunal de grande instance, has exclusve jurisdiction over family matters. Initidly, the parties are
systematically encouraged by the Central Authority to reach an agreement; if necessary, an experienced
mediator will beinvolved."* An International Mediation Mission for Families wascreated a the Ministry
of Justicein April 2001. It provides mediation services either at the request of the parents or of the
competent authorities. The mediation will address issues, such as the exercise of parental authority, the
residency of the child, and the effective visitation rights of the non custodial parent. The Mission is
comprised of judges, social workers, and apsychologist. Sinceitscreation, the Mission hasbeen involved
in about 100 cases.™

All necessary measures will betaken to locate achild, protect hiswell-being, and prevent the child
from being abducted or concealed before the final disposition of the case (interdiction to leave the French
territory, inscription of the child namein the missing children registry).* If mediation fails, the petition
for return will be heard before a specialized judge, the juge aux affaires familiales (family affairs judge).
However, the judge may decideto remand the case to a panel of three judges. Such remand is mandatory
if it is requested by one of the parties.™* The decision rendered by the judge or the court is appealable.

" Journal Officiel [hereinafter J.O.], Dec. 1, 1983, at 3466.
8 1958 ConsT. art. 55.

° Ministére de la Justice, Direction Des Affaresciviles e du Sceau, Bureau de ' entraide Judiciaire, en matiére civile et commerciale
13, Place Venddme 75042 Paris Cedex 01 Téléphone: 33 1 44 86 14 66, Fax: 33 1 44 86 14 06.

Y Thisisin accordance with the provisions of art. 42 and pursuant to at. 24, § 2 of the Convention.
' L etter 002630 of Apr. 8, 1999, from the French Central Authority in response to an inquiry from the Law Library of Congress.

2 See http:/ /www. diplomatie. gouv. fr/francais/familles/enlevements/mots _utiles03. html.

** Qupra note 11.

¥ Code Civil (C. Civ.) art. 247, (Ed. Dalloz 2003) & Code de I'organisaion judiciaire (C. OrG. Jup.) art. L.312-1 (Ed. Dalloz
2003).
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Provisional enforcement pending the appeal may be granted, but the court is not compelled to do so.

Alternatively, the petitioning parent may choose to bypass the Central Authority and instead
proceed directly to the tribunal de grande instance. This option was confirmed by the Cour de Cassation
(the highest judicial court in France) in 1995." The petitioning parent's attorney will use an emergency
procedure known asréféré. The opposing party isinformed of it. Application for aréféréis made by an
assignation en référé, whichissimilar to an emergency writ of summons. Special sessionsfor the hearing
of référé applications are usually held once a week(sometimes more often in the larger cities), or in cases
of extreme urgency, immediately at afixed time, in court or at the residence of the judge, even on public
holidays. Bypassing the Central Authority may save time, but the public prosecutor services will not be
available, and alocal attorney experienced in dealing with the Convention will be required. In addition,
when the child's whereabouts are unknown, the prosecutor can ask the policeto investigate further. Such
help will not be so eadly obtainable if the parent goes directly to court.

I1. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction
The Penal Code contains several provisions covering parental child abduction and withholding
access rightsfrom a person entitled to such rights. The offenses are listed in the Code under the heading

“ Encroachment on the exercise of parental authority.” They are as follows:

. Withholding access rights from a person entitled to these rightsis punishable by al year
prison term and a € 15,000 fine (approximately US$ 16,500);"

. Failure by the person with whom the child habitually residesto give notice within one month
of any change in the child's residence to whoever has access rightsto the child resulting from

ajudicial decision or an agreement approved by a court is punishable by a6 month prison
term and a€7,500 fine (approximately US$ 8,250);'

. Abduction of aminor by alegitimate, natural or adoptive parent either from a person with
parental authority or from a person he was placed with, or from a person with whom he
habitually resides, is punishable by a 1 year prison term and a € 15,000 fine (approximately
US$ 16,500);"®

. Abduction of aminor without fraud or violence by a person other than the persons mentioned

in the previous article from a person with parental authority, from a person he was placed

with, or from a person he habitually resides with, is punishable by a5 year prison term and a

€75,000 fine (approximately US$ 83,000).*°

* Cass. 1°°., June 7 1995, Bull.civ. I, No. 234.

** CopE PENAL (C. PEN.), art. 227-5 (ed. Ddloz, 2003).
1d. art. 227-6.

#1d. art. 227-7.

¥ 1d. art. 227-8.
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The penalties imposed by articles 227-5 and 227-7 will be increased to a 3 year prison term and
a€ 45,000 fine when either one of the following occurs :(1) the child is retained for more than 5 days
and information with regard to the child's whereabouts is withheld; (2) the child is taken out of the
territory of the French Republic;® (3) the guilty party has lost parental authority.*

Criminal prosecution may result in aformal judicial investigation conducted by an investigating
judge. This judge has broader investigatory powers than a civil judge. Prosecution may also be used as
a negotiating tool with the abductor, and in some cases has a dissuasive effect. However, in other cases,
prosecution may impede any chance of reconciliation, as it tends to exacerbate the situation. Therefore,
recourse to criminal prosecution is decided on a case-by-case basis.”

B. Parental Visitation

Parental rights and duties referred to as authorité parentale ? are vested jointly in parents at the
birth of the child.** Divorce or separation of the parents do not in principle affect the relationship of rights
and duties of former spousesin relation to their children.? It is customary for joint parental authority to
continue while one parent isawarded custody, unlessthisisdeemedto be contrary to the child' sinterests.
Parents should continue to decide together which school the child will attend, mattersrelating to health,
and relationships with third parties. Therefore, a non-custodial parent will retain access rights and the
right to influence major decisions affecting the child.

In case of disagreement, the juge aux affaires familiales has full authority to take any measure
guaranteeing the continuity and effectiveness of the relationship between a child and each of his parents.
He may, for example, order an entry on the parents’ passports stating that the child cannot be taken out
of the French territory without the authorization of both parents.?® To determine how parental authority
will be exercised, the judge may take into account any agreement between the spouses, reports prepared
by social workers, and wishes of the child (provided that the child has a sufficient degree of
understanding).”” Parents are free to seek the modification of an order if a change in circumstance has
occurred.

Article 16 of the Convention prohibits a court from making substantive custody decisions during
the proceedings. Therefore, only provisional measures in the best interests of the child will be taken by
the judge. When return of the childtothe country of habitual residence is denied, parental authority will
be decided according to the rules stated above.

% 1d. art. 227-9.
2 1d. art. 227-10.

** LEs PETITES AFFICHES, Francoise Thomas-Sasser, La soustraction internationale d' enfants, Oct 1, 1997. (Ms. Thomas-Sassier
was one of the judges in charge of the application of the Convention at the French Central Authority).

* Supra note 14, art. 371-1.
*1d. art. 372.

*1d. art. 373-2.

*1d. art. 373-2-6.

7 1d. art. 373-2-11.
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III. Court System and Structure — Courts Handling the Hague Convention

France has a dual system of courts: judicial and administrative courts. Judicial courts have two
functions, civil and criminal. They carry distinct names depending on which function they exercise. This
report discusses only thejudicial courtswhichmay be involved in handling Hague Convention child return
proceedings.

As seen above, the tribunal de grande instance is the court of first instance which will hear the
application for return. Such courts are located in each département,”® though some larger departments
have more than one. They are competent to hear al civil disputes, apart from disputes which are
expressly attributed to another court by reason of their nature or the amount involved. The tribunaux de
grandeinstancearethe ordinary courtsfor family matters (marriage, divorce, affiliation, and nationality),
as well as for property, patent matters, and civil liability.* They usualy sit as a three-judge pand,*
although specialized judges, sitting alone, such as the juge aux affaires familiales, adjudicate ordinary
cases.® In principle, the tribunal de grande instance of the defendant's residence has territorial
competence.* When exercising its criminal jurisdiction, the tribunal de grande instance is referred to as
the tribunal correctionnel. Offenses regarding parental abduction listed abovein Part || would be heard
before the tribunal correctionel.

Appeals of both civil and criminal decisions of the Tribunaux de grande instance go to the Cour
d'appel (court of appeals). Their territorial jurisdiction generally covers three départements. The court
of appeals sitsin panelswith aminimum of three members. They re-examinethe facts and the legd points
of acase. The courtsreview thefiles as presented by the lower courts and order additional investigations
if necessary.®

The supremejudicial court isthe Cour de Cassation. The court currently has six chambers: three
chambres civiles, a chambre commerciale et financiére, a chambre sociale, and a chambre criminelle.
The Court is referred to as the guardian of thelaw. It decides whether the rule of law has been correctly
interpreted and applied by the lower courts. Usually, it does not substitute its own decision for a lower
court's judgment with which it disagrees, but merely quashes the judgment and remits the case for
rehearing by another court of the same rank. This lower court is not bound to accept the Cour de
Cassation's view of the law, but will ordinarily do so. If it refusesto do so, and its decison is in turn
appealed to the Cour de Cassation on the same grounds as before, the court will sit as an assemblée
pléniere (full court). If the court again quashes the lower court decision, it will either remit the case to
athird lower court which will this time be bound by the Cour de Cassation'sinterpretation of the law, or
it may decide the case itself.*

*® France is divided into 22 regions and there are 96 départements within these regions.
* C. OrG. Jup. art. L 311-2.

*®1d. art. L311-18.

d. art. L312-1.

* NouvEAU CobpEk DE PRoCEDURE CIVILE (N.C.PR.C.), art. 42.

% C. OrG. Jup., arts. L212-1 and R211-1.

*1d. arts. L111-2 and R121-3.
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In most cases it appears that the French courts have ordered the return of the children.® Thetwo
defenses most often raised are (a) the lack of custodial rights of the petitioner, or (b) agraverisk of ham
/intolerable situation. As to the first defense, the Court of Appeal of Aix en Provence and the Cour de
Cassation on two occasions have concluded that a person having visitation rights, the legal right to be
consulted, and the right to consent to any change in the child' s residence, had rights of custody within the
meaning of the Convention.*

For a grave risk/intolerable situation defense to be successfully raised, the Cour de Cassation
requiresthat the graverisk of harm or theintolerable situation be evaluated in regard to the conditions that
the child will find upon his return and not in regard to past facts.*” The Court, for example, denied the
return of a child who had been kidnapped by his mother when he was 6 months old, and, at the time of
the court decision, she was the only person he had ever known. The court held that such a return would
subject him to a grave risk of psychological harm. The doctor who conducted the mental examination of
the child had concluded that returning the child to his father would expose him to a psychol ogicd danger,
not because bringing him closer to his father, but because of his young age, the separation from his
mother, with whom he had lived alone would be for him the equivalent of a bereavement. *

Under the same line of reasoning, the court denied the return of two children to the United States
4 years after their kidnapping by their mother. She had taken them to France when they were respectively
2 years old and 3 months old.* Finally in a 1999 case, the court ruled that separating a3 years old child
from her mother and from her brother would result in an imminent psychol ogical danger for both children.
It denied their return to the United States.*

Over the past 3 years there have been a number of cases where the parents who kidnapped their
children from Israel to France raised the issue before the French courts that Israel was a war zone and
therefore the return to Israel would expose them to physical and mental harm or otherwise place themin
an intolerable dtuation. In each instance, the court rejected the argument, and the children were
returned.”* In arecent case, for example, the family law judge of the Marseilles tribunal de grande
instance found that the situation in Israel has been tense since the creation of the state in 1948, and that
this climate did not dissuade the defendant and his wife from taking their residence there with their six
children. Asto the crisisknown asthe second Intifada, which began in September 2000, it did not prevent
the defendant from waiting until April 2002 to remove five of his daughters, thereby separating the

* See Hubert Bosse-platiere, |' application par lestribunaux Frangais des Conventions visant a lutter contre les déplacementsillicites
d'enfants, I'enfant et les conventions internationales, at 413 (Presse Universitaire de Lyon, 1997), and Jacqueine Rubellin-Devichi, DroiT DE
LA FAMILLE, at 659, (Ed. Dalloz, 1999). The authors statethat only three decisions have denied thereturn of the children. Sincethe publication
of thesebooks, the Cour de Cassationrendered one additional decisionin 1999 denyingthereturn of thechildren. The 1999 decisionisreviewed above
in the report.

* Hubert Bosse-Platiére-platiere, I'application par lestribunaux Francais des Conventions visant a lutter contre les déplacements
illicites d'enfants, I’ enfant et les conventions internationales, at 417.

*1d. at 420, 421.

* Cass. 1°°., July 12, 1994, Bull.civ. I, n° 248,
¥ Cass. 1°°., Nov. 21 1995, Bull.civ. I, n° 415.
“° Cass. 1°°., June 22, 1999, Bull.civ. I, n° 206.

“ E-mail dated Nov. 26, 2003 from the Office of the State Attorney, Ministry of Justiceof Israel, in response to an inquiry from the
Law Library of Congress.
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siblings. The judge further held that although it is indisputable that random and unpredictable suicide
attacks are perpetrated in this country, risk must be strictly assessed.*

The courts will consider the wishes of the children who have reached the "age of understanding”
(generally from the age of 10 or 11 yearsold). These children may be assisted by their own attorney (who
will be always appointed on legal ad). The judge will hear the child separately with only the child's
attorney present.*

IV. Law Enforcement System

Judgments are enfarceable only after they have been given force de chose jugée, i.e., where they
are not subject to appeal's suspending their enforcement, or where appeals have not been made within the
time limits.** In principle, judgments cannot be enforced until an expédition (first authentic copy of the
judgment which contains the formule exécutoire (enforcement formula)) is delivered to the successful
party. This enforcement formula specifically requires all huissiers de justice,” public prosecutors and
commanders and officers of the police force, to lend their assistance when it is requested. The judgment
must be then served on the defendant unless provided otherwise. *°

French law possesses ho law of contempt of court for the enforcement of civil judgments and other
court orders. Therefore, inthe absence of voluntary compliance with a judgment or court order, there
is no other option than the exécution forcée (forced compliance).*” Orders requiring the return of a child
under the Hague Convention or orders concerning visitation rights will be enforced with the assistance of
the public authorities as specified in the enforcement formula contained in the judgment.

French courts have al so devel oped the technique of astreintes designed to induce compliance with
court orders. An astreinteis a specified amount of money that the court ordersto be paid for every day,
week, or month during which a person failsto perform its order. *

V. Legal Assistance Programs

France made the following reservation to article 26 of the Convention:

In accordance with the provision of article 42 and pursuant to article 26, paragraph 3, the
Government declaresthat it will assume the costs referred to in paragraph 2 of article 26

2 See http://www.hiltonhouse.com/cases/BenSaid_France. txt.

* C. Civ. art. 388-1.
*“N.C.Pr.C., arts. 500 & 501, (Ed. Dalloz, 2003).

** The huissiers dejustice have the exdusiveright to notify all procedural actsinrelation to legal proceedings and they are responsible
for the enforcement of court orders and judgments.

*“N.C.Pr.C., art. 502.
" Qupra note 11.

“® Law 91-650 of July 9, 1991, art. 33, N.C.PRr.C, Voies d’exécution a 1145.
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only insofar as those costs are covered by the French system of legal aid.®

When the person seeking the return of the child uses the services of the Central Authority and of
the public prosecutor, no fee will beincurred. The public prosecutor is a civil servant, and he gppears
in court on behalf of the state. His service is justified on the ground that compliance with international
conventions on judicial cooperation isin the public interest. However, a person bypassing the Central
Authority will incur costs(athough civil litigation is considerably less expensive in France than in the
United States) unless he qualifies for legal aid.

Subject to a means test, legal aid is available in France either for legal advice or for litigation.
It isavailable in al civil, criminal, and administrative litigation to plaintiffs, as well as defendants. An
application must be filed with specially constituted bodies, known asbureaux d' aidejurisdictionelle, which
are composed of judges, lawyers, public officials, and “ consumers.” These bureaus are found in each
tribunal de grande instance and the Cour de Cassation. They may grant partial or full legd aid,
depending on the means of the applicant. Legal aid is available to French citizens, nationals of the
Member States of the European Community, foreign nationds residing habitually in France, minors
whatever their status may be, and, exceptionally, to aperson who “ does not fit into any of these categories
but whose situation is of aparticular interest due to the subject of the litigation or the foreseeable cost of
the trial."*

It may be dso possible for the winning party to recover some of the costs. French law addresses
the recovery of costs incurred in civil litigation as follows:

The Code of Civil Procedure provides for alist of expenditures known as dépens, which
include expenses incurred by witnesses, remuneration of experts, court fees, emoluments
of officiers publics,® and attorneys fees where recourse to an attorney before the court in
question is compulsory.® In principle, the loser of a case pays the dépens of the other
side, as well as his own, but the court has discretion to place all or part of them on
another party to the litigation.>

The costs which are not counted as dépens (for example, attorney fees when resorting to an
attorney is not compulsory), may be also recovered by the winning party. In principle, the person who
is ordered to pay the dépens is also ordered to pay any other costs. However, taking into account what
is eguitable, the court may in its discretion decline to make such an order or make only a reduced one.
In addition, if the losing party has been unfair or vexatious, then he may be liable for the loss this causes
any other party to the litigation.>

49 See _http://www.hcch.net/ e/status/stat28e.htm

* Law 91-647 of July 10, 1991 as amended, N.c.pr.c., Appendice at 1323.

* Thisexpresson coversvariouscategoriesof practiti oners(such as, for example, the huissier sdejusti ce as seen above) who haveobtained
from the administration the exclusive right to perform certain legal acts and/or execute certain legal instruments.

*>N.C.PRr.C., art. 695.
**1d. art. 696.

*1d. arts. 32-1 (dilatory or abusive suit); 559 (dilatory or abusive appeal); 628 (abusive pourvoi en cassation).



Law LiBRARY oF CoNGRESS— 151

VI. Conclusion

Based upon the available information and the reported cases, it appears that France has been in
compliance with the Convention, and French courts have applied the Convention strictly and without
national bias. The Convention has been viewed as a mgjor breakthrough and as an effective tool when
applied in good faith.* French authorities, however, have expressed concerns that the national reflexes
and protectionism of some foreign courts have undermined its effectiveness and resulted in an increase
in the number of kidnappings.®® They argue that only true political will to comply with the terms of the
Convention by the Central Authorities of such countries will change the courts' attitude.

To complement and reinforce the system created by the Convention, at least withinthe EU, France
made the adoption of a regulation ensuring that decisions on access rights be directly enforceable in
another Member State and ensuring the prompt return of the child one of its priorities. The EU Council
of Ministers approved such a Regulation on October 3, 2003. It will be applicable in March of 2005.
All decisions on parental authority rendered in a Member State will be directly enforceable in another
Member State without the need for an intermediate procedure (exequatur procedure). The regulationwill
make mandatory the hearing of the victim parent by the judge of the state where the child has been
unlawfully taken. This judge will have 6 weeks to render a decision as to the return of the child. The
only judge competent to decide on the issues concerning the child, such as custody, visitation rights, and
administration of the child's property will be the judge of the habitual residence of the child.

Prepared by Nicole Atwill
Senior Legal specialist
November 2003

** Qupra note 22.

*1d. Ms. Thomas-Sassier notes that abductions by German parents have increased because of the unwillingness of German courts
to return children to France.

" News Press, Adoption d' un reglement concernant le droit de lafamille et les enlevements d’ enfants, Oct. 3, 2003, Lexis/ Presse.
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REPUBLIC OF GEORGIA
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

The Republic of Georgia, which became independent from the Soviet Union in 1991, is a non-
Member State to the Convention on the Civil Aspects of International Child Abduction. The Republic of
Georgia cannot become a Member of the Convention, because it did not participate in the Hague
Conference on Private International Law at the time of its 14" Session as required by article 37 of the
Convention. Georgia acceded to the Convention in 1997. The Parliament of Georgia ratified the
Convention on July 24, 1997, and the act of ratification entered into force in Georgia on October 1, 1997.
The accession of Georgia has been accepted by the following countries: Argentina, Australia, Austria,
Bosniaand Herzegovina, Canada, Chile, China(Macao Special Administrative Region), Czech Republic,
Finland, Germany, Greece, Hong Kong, Hungary, Ireland, Israel, Italy, Kingdom of Netherlands, New
Zedland, Norway, Poland, Portugal, Serbia and Montenegro, Slovak Republic, Spain, Switzerland, and
the United Kingdom.

In accordance with article 38 of the Convention, Georgian accessionto the Conventioniseffective
only in the relationship between Georgia and those contracting states that have declared their acceptance
of the accession. Additionally, on January 1, 2000, the Convention entered in force between the Republic
of Georgiaand two former Soviet states, Belarusand Turkmenistan. The United States has not recognized
participation of the Republic of Georgiain the Hague Convention.

I. Domestic Laws and Regulations Implementing the Hague Convention

Georgiaacceded to the Hague Convention at thetime of itsinternational recognition and admission
to European and international organizations and institutions. Georgia's accession to the Convention,
however, did not influence the devel opment of the Georgian legal system. Theissue of international child
abduction is not an acute problem for Georgia because of its long years of international isolation, the
domination of conservative Soviet traditionsin family relations, internal armed conflicts, absence of new
legislation, and lack of resourcesfor enforcement of already passed laws. As of January 2003 (latest data
available), Georgia had no open abduction cases and received no incoming return applications. Also, the
Permanent Bureau on the Guide to Good Practice of the Convention reported that it did not receive any
submission or comment in regard to Georgia's participation in the Hague Convention.*

After the Convention was ratified by the Georgian Parliament, the Minister of Justice of the
Republic of Georgia issued an executive instruction assigning the International Law Department of the
Ministry of Justice to be the Central Authority, with the responsibilities prescribed in article 7 of the
Convention.? According to domestic legislation, the Central Authority is obliged to provide general
information to the gpplicant; however, it is not clear what kind of information and/or services are
available. It appears that thereis no cooperation between Ministry of Justice and child welfare services.
Because Georgia is a federal state with two autonomous provinces, the Ministry of Justice has nominal

' HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAaw. Convention Status Report, available at

http:/ /www. heeh. net/e/ conventions/menu28e. html, visited Nov. 24, 2003.

? LEGAL AcTsoF GEORGIA, 1998, No. 2-3, at 37.
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jurisdiction over al the country; therefore, the Convention formally extends to all Georgian territories
as required by article 40. However, because of strong separatist movements in both provinces and
ongoing civil war in Abkhazia, acts of federal authorities are recognized in autonomous provinces
selectively, and the enforcement of legal acts is almost non-existent.

In an attempt to join European and international institutions, the Parliament of Georgia ratified
171 international agreements and conventions during 1995-1998. The Convention on the Civil Aspects
of Internationa Child Abduction is among them. Most of these documents will be implemented in
accordance with the Law on International Private Law of 2001,°> which establishes the priority of
concluded internationd legal agreements over domestic legislation and provides for the resolution of
arising conflicts according to the norms provided by an international treaty. However, the enforcement
of the concluded agreements remainsweak. Georgian President Eduard Shewardnadze who was ousted
by a mob from the office on November 23, 2003, stated in one of his addresses to the nation that the
implementation of laws and court decisions is the weakest point in the activities of the Georgian
government.*

Even though the | egislation of the Republic hasbeen significantly amended during the last 3 years,
and such important documents as amendments to the Family and Marriage Code and new Criminal Code
were adopted, it appears that these documents havelittle effect in regard to enforcement of the Convention
on the Civil Aspects of International Child Abduction.

I1. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

The Criminal Code of Georgia adopted on July 22, 1999, does not recognize parental abduction
asacrime. The Law considers as an abduction, the kidnapping of a child by a person who isnot child's
parent or legal guardian without the consent of the parents or legal guardians, regardless of the purpose
of thisaction. In order to be prosecuted under to the Criminal Code, the abduction of a child should be
committed for mercenary purposes or for other base motives. In such cases, the abduction will be
punishable by 5 yearsin prison. The same action committed for other purposes or motives is punishable
by 1 year in prison or by corrective labor for the same term. The abduction may be open or hidden and
may be aresult of deceit, misuse of trust, or restraint of the child. Under the Law, achildis any person
under 14 years of age. The child's consent, regardless of his understanding of the significance of the
unlawful activity, does not eliminate the criminal responsibility of the abductor. The Law determines
“mercenary purposes’ asintending to receive material profits from the abduction, i.e., ransom or taking
a child’ s clothes. Base motives are those that contradict moral principles, for example, taking revenge
onachild sparents. If achildless woman abducts a child with the purpose of educating him and creating
a good family environment for him, such an abduction does not qudify as an abduction from base
motives.> However, the Criminal Code states that such action will be considered as an abduction
committed under softening circumstances.®

® SAKARTVELOS-RESPUBLIKA [Georgian Government published daily newspaper, official gazette], 2001, No. 13, at 7.

4 Shevardnadze's Sate of Nation Address. SAKARTVELOS - RESPUBLIKA, Feb. 17, 1999, at 1, translated by the FBIS, electronic
version, document ID: FTS19990301000810.

® BULLETIN OF THE USSR SuPREME CouRT, No. 2 (1974) a 10.

® CRIMINAL CODE OF THE REPUBLIC OF GEORGIA, art. 24, 361.
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Parental kidnapping is not considered a criminal offense in Georgia. Only those who abduct
somebody else s child may bear crimind respong bility for achild’ s abduction. Hence, biological and/or
adoptive parents may not be prosecuted as kidnappers or child abductors. In cases of disagreement among
divorced or separated parents, the abduction of one's own child from the other parent or from an
orphanage or another special institution is not considered to be an abduction under Georgian criminal
legislation. It may belabeled asan arrogation, whichisthe “unwarranted exercisein violation of alegally
established order, of one’s actual or supposed right, causing substantial harm to citizens or to the state or
social organizations.”” Arrogation is punishable by correctional work for aterm up to 6 months, or by
afine, or by asocial censure. The Law also prohibits prosecuting close relatives of achild (for example,
grandparents) for abduction, if they acted for the sake of the child, even if the interests of the child were
misunderstood. ®

Furthermore, Georgian criminal legislation does not provide for punishment for the removal of
achild from thecountry or for retaining a child outside Georgiawith intent to obstruct the lawful exercise
of parental rights. Retainment is not considered as a separate felony.

Acts, such as parental child abduction, occur very seldom in Georgia. If aforeigner whose home
country recognizes the participation of Georgia in the Convention commits such a crime, the child is
subject to return. All other cases fall under the laws of the respective state. In such cases, the
International Law Department at the Ministry of Justice of Georgia, which was designated as a National
Central Authority to discharge the duties imposed by the Convention, must cooperate with foreign
authoritiesin order to find the child, to prevent possible harm to the child, and to secure the child’ sreturn.
Abilities of the Minigtry of Justiceto |ocate an abducted child are limited because under Georgian law only
children who are staying without parental supervision are subject to mandatory registration with local
social service agencies.®

B. Parental Visitation

Family legislation in Georgia is based on the Code of the Georgian Soviet Socialist Republic on
Marriage and Family of 1969, which till is currently in force. Since 1991, when Georgia gained its
independence, the Code was subgtantially amended. Amendmentsreflect major European civil and family
law institutions mixed them with ethnic traditions. The major principle of Georgian family law is that
decisions relating to a minor should be based on his best interests. According to the Code, al children
under 16 yearsof age are considered minors. The Law on State Support of Children and Y outh adopted
in December 1999, is aimed at the protection of children’s rights. However, this act does not regulate
issues related to parental abduction.

Under Georgian law, both parents have equal rights and duties with regard for their offspring,
even after divorce; however, court-awarded custody to one of them is allowed in case of a dispute.
Unresolved disputes may be taken to the agency of guardianship and curatorship, and/or to the court
depending on the particular situation. Parents may recover custody of their children unless the court
decides that thiswould harm the child. In accordance with tradition, custody almost always is awarded
to the mother of the child; the father sometimes receives the right of access as determined by the court.

" Qupra note 6.

® COMMENTARIES TO THE CRIMINAL CODE OF THE REPUBLIC OF GEORGIA. Approved by the Minigry of Justice of the Republic of
Georgia. Thilisi, 2002, at 472.

° Instruction of the Ministry of Education No. 23 of September 11, 2001, LEGAL AcTs OF GEORGIA, 2002, No. 5, at 19.
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However, there is no means of enforcing court decisions and as gories in locd newspapers reflect, a
father’ sright to visitation is often violated by mothers and other relatives who have been awarded custody
of the child.*

In the case of the dissolution of a marriage the courts decide which of the parents should get
custody of the child. If parents are absent, the issue of custody for minors will be resolved by the
guardianship agencies of local public education departments. These agencies decide disputes about the
exercise of family rights; have the power, taking into consideration the interests of the child, to deprive
access to parents living at a distance; should be, but apparently are not always, a party to custody suits;
and may commence actions that would deprive a parent or parents of their parental rights.

III. Court System and Structure — Courts Handling the Hague Convention

The court system in Georgia is based on provisions of the Constitution and the Law on the
Judiciary. The Constitution states that judicial power is independent and is exercised only by the courts
(articles 82-91). The courts are the Supreme Court of Georgia and district and city courts at the lower
levels of state administration. Justice is administrated in Georgia by atria of civil disputesand atrial of
criminal cases. Lawful pendties are applied to those found guilty of crimes and those found not guilty
are acquitted. Declaratory statements are elicited from the court through non-contentious procedures.
A number of minor administrative infractions are tried by a single judge and not by a collegiate court.

Except for the courts of arbitration, which have exclusive jurisdiction in commercia disputes
between legal entities, no other special courts exist in Georgia. All cases related to implementation of
international obligations, aswell as civil and family related matters, are handled by regul ar courts of law.
Occasionally, cases of domestic child abduction are brought to the court; however, because of national
traditions, such cases are usually resolved by family elders. No cases of international child abduction or
application of the Convention on the Civil Aspects of International Child Abduction have been reported.

IV. Law Enforcement System

The very low number of cases of internationd parental abduction in Georgia may be attributed
in large part to the pervasive influence of cultural and religious traditions that have determined the
homogenousfeatures of Georgian society and have prevented bi-national marriages. Other reasonsinclude
the difficulty of international travel to Georgiaand the bureaucratic difficultiesrelated to acquiring avalid
travel passport for children.

Because there have been no reguests for return of children and no court decisions regarding the
problem of parental abduction that have been reported, one may conclude that thisissue is not thought to
be of great importance in Georgia. However, when enforcement of the Convention is required, some
difficulties may arise because of the Ministry of Justice'slack of experience in dealing with family related
issues. Because both the Ministry of Justice and the Ministry of Education, which supervises local
guardianship and curatorship agencies and whose personnel is more familiar with the related work, are
empowered with the administrative authority to order the return of an abducted child, close interagency
cooperation may be required. Even though the Convention is a direct implementing document and the
Georgian Constitution provides priority for and direct application of international legal norms, Georgian
courts have relatively little experiencein dealing with the application of international legal norms and may

** Georgia: UNICEF Official Comments on Family Related Court Rulings. Moscow, Interfax in English. Published by FBIS. Document
ID: FTS 19990212001179.
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have problems with their enforcement.
V. Legal Assistance Programs

Thereislittleavailable legal assistance in Georgia: pro bono work is not practiced by attorneys,
and legal aid services are just being established. The best sources of asssance and information are
officers of the guardianship agencies. Presently the American Bar Association is involved in bi-lateral
projects aimed at creating legal aid clinics in Georgia.

VI. Conclusion

The Hague Convention prescribes basic principles for the resolution of disputes in regard to
parental abduction of children. These principles serve as the basis for national legislation in dl
participating states. For Georgia, the Convention provides a new approach: the rejection of traditional
provisions in favor of the recognition and enforcement of foreign decisions. The Convention also
emphasizesthe importance of fostering cooperation among the Central Authoritiesin each country in order
to facilitate the prompt return of children. The Georgian legal system still has not elaborated national
norms that correspond with the provisions of the Convention. However, citizens of the Republic of
Georgia aready have the right and the possibility of using an internationally recognized mechanism for
the return of a child in case of abduction and the guarantee of the protection of the rights of all interested
parties if the child was taken to one of the few countries that recognizes Georgia s accession to the
Convention.

Prepared by Peter Roudik
Senior Legal Specialist
November 2003
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GERMANY
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION

Introduction

Germany ratified the Hague Convention on the Civil Aspects of International Child Abduction®
[hereinafter the Hague Convention] on April 5, 1990, and it entered into effect for Germany on December
1, 1990.® Since then, Germany has experienced a steady stream of requests for the return of abducted
children.* According to international criticism, much of it coming from the United States,®> Germany has
frequently refused to return children when the taking parent was German.® This criticism was particularly
strong in the years 1999 to 2002, and it led Germany to enact a procedural reform. In addition, Germany
and the United States set up a binational commission to pursue cooperative approaches.

I. Domestic Laws and Regulations Implementing the Hague Convention
A. Statutory Law — Implementation in General

The German Implementing Act’ designates the Federal Public Prosecutor of the Federal Court of
Justice as the Central Authority® for the Hague Convention. The Central Authority is called upon to
undertake all necessary measures to locate a child and to effect its return to the claimant from the
requesting country and to assist in vidtation cases. For these purposes, the Central Authority is
empowered to communicate with other German and foreign authorities, file appropriate actionsin German
courts, represent the claimant from the requegting state in and out of court, and to act on its own initiative

' The Hague, Oct. 25, 1980, T.1.A.S. 11670.
> Gesetz,, Apr. 5, 1990, BUNDESGESETZBLATT, (BGBI, official law gazette of the Federal Republic of Germany) Il 206.
* Bekanntmachung, Nov. 12, 1990 (BGBI. 1991 |1 329).

* A. Schulz, Inter national e Regel ungen zumSorge- und Umgangsrecht, 50 ZEITSCHRIFT FUR DAS GESAMTE FAMILIENRECHT [ FamRZ]
342 (2003).

* June 2003 Report to Congress on International Child Abductions, [U.S. Department of State, http://travel.state.gov/abduct; T.
Johnson, The Hague Child Abduction Convention: diminishing Returns and Little to Celebrate for Americans, 33 NEw YORK UNIVERSITY
JOURNAL OF INTERNATIONAL LAW AND PoLiTics [NYUJInt'L] at 125 (2000). K. Siehr, The 1980 Hague Convention on the Civil Aspects of
International Child Abduction, 33 NYU Jint’'L at 207 (2000).

® In 2003, 41 open abduction cases and 37 open access cases were listed for Germany [Id. Attachment A: Open Abduction Cases
by Country]

" The German ActImplementing Custody Agreements| Gesetz zur Ausfiihrung von Sorger echtsiibereinkommen 9 (SorgUbAG), Apr.
5, 1990 (BGBL. | 701)] implements both the Hague Convention and the European Convention on Recognition on Enforcement of Decisions
concerning Custody of Children and on Restoration of Custody of Children [Luxembourg, May 20, 1980, ratified by Gesetz, supra note 2].

® On August 1, 1999, the Central Authority moved from Berlin to Bonn. The current address is:
Der Generalbundesanwalt beim Bundesgerichtshof
-- Zentrale Behorde
53094 Bonn
GERMANY
Telephone: 49.228.41040; Fax: 49.228.4105050.
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to uphold the purposes of the Convention. °

Claimants under the Hague Convention may submit their applications directly to the German
Central Authority or route the application through the Central Authority of the requesting country.
Claimants also may forego the services of either Central Authority and make their claims directly in the
German court. In cases where a voluntary solution appears unlikely, the latter approach may save time.
In either event, applications and accompanying documents must be translated into German.

The German Central Authority will check received applications for propriety and completeness.
Then, the person who has abducted the child will be requested to return the child within 5 days. If the
abductor does not comply, the Central Authority first will work toward a voluntary return of the child
before recommending legal action. Throughout the pendency of an application the Central Authority may
involve the German Y outh Welfare Offices to provide various servicesto facilitate the voluntary return
of the child. If the child cannot be located, the Central Authority may ask the Federal Prosecutor for
assistance.™ If the abductor continues to refuse cooperation, a court proceeding will be initiated. In
visitation cases, the process is similar, also involving the Y outh Welfare Offices.

In recent years Germany appears to have received between 70 and 100 requests per year, and
allegedly 60 to 70% of these have been resolved in a non-controversial fashion, whereas the remaining
30 to 40% have required court proceedings, with afair percentage of the latter having resulted in arefusal
to return the child.™ A contributing factor in the judicial denials of these requests may have been the
length of the German proceedings, and this problem was addressed in the reform legislation of 1999 that
centralized the venue for Hague Convention proceedings in 20 family courts. *

B. Implementation by the Courts

The statutory base for a German court decision on a Hague Convention request is the Convention
itself, and German statutory law has not changed the substantive requirements of the Convention.
Nevertheless, German courts have interpreted the Convention in a manner that has led to the rejection of
many requests, and many of the first instance decisions have been upheld by higher courts, even at times
by the Federal Constitutional Court. In particular, Germany has often applied article 12 of the Convention
to justify the refusal of arequest in which a child had been away with the taking parent for longer than 1
year. Germany also has applied article 13 of the Convention to find the threat of serious harm in the
foreign environment from which the child was taken and allowed children of a tender age to express a
preference for remaining with the taking parent. It may be of interest which features of German law in
general favor the German judicial practice.

® The functions of the Centrd Authority are described in: P. Finger, Haager Ubereinkommen Uber die zivilrechtlichen Aspekte
internationaler Kindesentfuhrung, 86 ZENTRALBLATT FUR JUGENDRECHT 15 (1999); other recent articles on the German practice are A. Bach,
DasHaager Kindesentfuihrungstibereinkommen in der Praxis, 44 ZEITSCHRIFT FURDIE GESAMTE FAMILIENRCHTSPRAXIS [FamRZ] 1051 (1997);
N. Lowe and A. Perry, Die Wirksamkeit des Haager und des Europaischen Ubereinkommens zur internationalen Kindesentfiihrung zwischen
England und Deutschland, 45 FamRZ 1073 (1998); M. D Kriiger, Das Haager Ubereinkommen (iber die zvilrechtlichen Aspekte inter national er
Kindesentfuhrung, 52 MONATSSCHRIFT FUR DEUTSCHES RECHT 695 (1998).

** A. Hutchinson, Rachel Roberts, and Henry Setright , INTERNATIONAL PARENTAL CHILD ABDUCTION 100 (London, 1998).
** Schulz, supra note 4.

12 Gesetz zur Anderung von Vorschriften auf dem Gebiet der Anerkennung und Vollstreckung auslandischer Entscheidungen, Feb.
19, 2001, BGBI. | 288, art. 2, No. 6.
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An important aspect of German law is the Federal Constitution’s human rights guarantees,® in
particular, article 6 guaranteeing the family and rights of children and parents; articles 1 and 2,
guaranteeing human dignity and liberty; and article 103, guaranteeing due process. These come into play
in adjudicating both domestic and international child abductions cases. Three decisions of the Federal
Constitutional Court may indicate how various aspects of German domestic law may influence decisions
to return a child under the Hague Convention.

Thefirst case [ here nafter Tiedman case]* involved two children of aFrench mother and aGerman
father. The children had first been abducted to France by the French mother, contrary to a German court
order, and had then been re-abducted by the German father and brought back to Germany. The mother’s
request for a return of the children was granted by the German Appellate Court; however, this decision
wasreversed by the Federa Constitutiona Court. The court heldthat acareful examination of thewelfare
of the child is constitutionally mandated in re-abduction cases so that the child will not be shuttled back
and forth due to the conflicting court decisions of different countries. Moreover, the court held that the
Constitution mandates the appointment of special counsel for afamily court proceeding on child abductions
if there is a possibility that the interests of the child may conflict with those of the parents, asis required
since the 1999 law reform (see above). In the case at issue, such counsel had been appointed and had
initiated the complaint to the Federal Constitutional Court.

In the second case® the Federal Constitutional Court upheld the decisions of the lower courts that
ordered the return of two children to Sweden where they had been abducted by their German mother. The
court distinguished the case from the Tiedman case by stating that it did not involve are-abduction and the
possibility of having the children moved back and forth on the basis of contrary court decisions.

In the third case, the Federd Constitutiona court uphdd the decisons of a German family court
and appellate court that refused to return a child under aHague Convention request. The court upheld the
use of the exception of article 13, paragraph 2, because the children had been questioned about their
preference and stated that they preferred to stay with the German parent.*® The court held that thereis no
rigid minimum age for considering the wishes of the child. In the case at issue, the children were 4 and
7 years of age when they were questioned. One of the lower courts had held that the statements of the
older child were relevant and that separating the children would have been too hard on the children.

More recent cases show a more differentiated picture. Some of these uphold the international
understanding of the purposes of the Convention, whereas others appear to continue the German practice
of interpreting the best interest of the child into the Convention.

A decision of the Appedlate Court of Zweibrticken of January 2000, ordered the return of children
to the United States and rejected the claimed exception of article 13 by the mother, who alleged that the
children would suffer grave injury, because the father had left the mother prior to the abduction and

** Grundgesetz fir die Bundesrepublik Deutschland, May 23, 1949, BGBI 1.

“ Decision of Bundesverfassungsgericht [BVerfG], Oct. 29, 1998, docket No. 2 BVR 1206/98, EUROPAISCHE GRUNDRECHTE-
ZEITSCHRIFT 612 (1998).

* BVERFG decision, Mar. 9, 1999, docket No. 420/1999.
** BVERFG decision, May 3, 1999, docket No. 2 BVR 6/99, reprinted 46 FamRZ 1053 (1999).

" Decision of Pfalzisches Oberlandesgericht [OLG] Zweibriicken, Jan. 15, 2000 docket number 5 UF 112/00.
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thereby had caused the mother to suffer serious financid difficulties. The court held that these
circumstances did not indicate that the father no longer had custody and also did not amount to a serious
jeopardy for the children. The court also disregarded the argument of the mother that her return with the
children to the United States would be a financial hardship.

The decision, however, was not executed. The mother refused to relinquish the children, and the
father requested that the children be removed, if need be, by force through the sheriff and the Youth
Wdfare Office. The court rejected these requests on the grounds that the exception of article 13 of the
Hague Convention — serious injury to the children — applies to the entire proceeding, including the
execution of a court decision. The court had requested an expert opinion on the effects of a forceful
removal of the children, and the expert had determined that the forceful removal would pose a grave risk
to the emotional welfare of the children.*® The case has since become moot, because the parents agreed
that the mother should have custody.™

A decision of the Appdlate Court of Rostock of 2001*° appears to introduce a novel concept in the
interpretation of the Hague Convention. The court held that the purpose of the Convention is the best
interest of the child, which usually is promoted by returning the child, yet the court found that this abstract
idea of the best interest of the child is to be disregarded when the actual best interest of the child is better
promoted by leaving the child in the place to which he has been abducted.

The case was brought by the father, a naturalized Canadian citizen. The German mother had
abducted the child by failing to return from avisit to Germany. The father pressed crimina chargesin
Canada which the prosecutor upheld even after the father tried to retract them. The mother argued that
areturnwould cause serious harm to the child, because the air pollution existing inthe provinceof Alberta
caused the child to suffer from asthma, a condition which was cured when the child stayed in Germany.
In addition, the separation from the mother that might ensue from the criminal prosecution of the mother
in Canada also was a serious risk for the child.

The court rejected the arguments concerning the air pollution in Alberta. The court held that the
general living conditionsin acountry are part of the general risks of life from which the Hague Convention
cannot protect children. The court, however, found that therewasthe danger of serious emotional injury
arising from the threat of being separated from the mother, who for the past 15 months had been the sole
caretaker of the child. The child was 3 yearsold. By referring to the best interests of the child, the court
distinguished the case at issue from a Federal Constitutional Court decision that had held that a returning
parent can be expected to suffer the sanctions imposed on him by the country from which the child was
taken.?* In addition, the court surmised tha the Alberta court would have to award custody to the mother
under the circumstances of the case, which would lead to the return of the child to Germany in any event,
and it would not bein the best interest of the child to be sent back and forth.

** OLG Zweibricken, decision of Mar. 21, 2001, docket No. 5 UF 112/00.
** OLG Zweibriicken, decision of Dec. 17, 2002, docket No. 5 UF 112/00.
? Decision of OLG Rostock of July 4, 2001, docket No. 10 UF 81/01.

* BverfG decision of Oct. 29, 1998, docket No. 2 BVR 1206/98.
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This case was severely criticized by aK. Siehr, a Swisslaw professor,? who pointed out that the
anticipation of custody decisions was not the purpose of Hague Convention proceedings and that the
decision amounts to judicial kidnapping. To counteract thethreat of imprisonment for areturning mother,
the author pointsto the institution of undertakings, conditions that can beimposed in thedecisiontoreturn
the child.

Inturn, Siehr’s views were rebutted by P. Winkler v. Mohrenfels, a German |aw professor.? He
argued that the German Constitution required an examination of circumstances that might lead to serious
harm for the child, whenever it appeared possible that an exception within the meaning of article 13 of the
Convention might exist. In addition, this expert found reasons for expanding the German Constitutional
Court’s holding that custody considerations are appropriate when there are conflicting requests for the
return of the child.* V. Mohrenfels argued that the threat imposed on the child by the possible
imprisonment of the mother poses an equally serious danger for the child as that of being shuffled back
and forth by conflicting court decisions.

A decision of the District Court of Schleswig of 2001% refused to return a child to a parent who
was residing in Germany. The petitioner in this case was an American soldier who was transferred to
Germany for duty in the fall of 1999, and 1 year later discovered that the abducting mother also resided
in Germany. The child had been taken by his German mother in 1997 and moved first to the Czech
Republic and then to Belgium,* before her return to Germany in 2000. The court held that the Hague
Convention did not apply, because the petitioner resided in Germany. The court was aware of the
difference of opinions among the negotiators of the Hague Convention on whether a child should be
returned only to the gtate from which it wastaken or whether it should be returned to the requesting parent
irrespective of hislocation. The court, however, found the preamble of the Convention to be controlling,
which stresses the purpose of returning the child to the place of his or her habitual abode.

The decision wasreviewed favorable by A. Schulz, a German expert of conflicts law.* According
to Schulz, the Hague Convention protects the rights of states and not directly those of individuals.
Moreover, this author argues that granting a Hague Convention request to someone residing in Germany
would place him or her in a better position than the other resident parents who seek domestic remedies.
In addition, this author found the decision motivated by the length of time (3 years) that had passed
between the taking and the application.

? K. Siehr, Desavouierung des Haager Kindesentfiihrungsibereinkommens, 22 PrAXIS DES INTERNATIONALEN PRIVAT- UND
VERFAHRENSRECHTS [IPRax] 199 (2002).

% P, Winkler v. Mohrenfels, Von der Konfrontation zur Kooperation, 22 IPRax at 372 (2002).
** SQupra note 14.

* Amtsgericht Schleswig, decison of Jan. 5, 2001, docket number 90 F 239/00 HK

% The Hague Convention was not in force in these countries when the mother stayed there.

*" A. Schulz, Zum Aufenthaltswechsel des Antragstellers im Rahmen des Haager Kindesentfiihrungstibereinkommen, 22 IPRax 201
(2002).
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II. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction - Civil Provisions

In German domestic law, child abduction is governed by section 1632 of the Civil Code,?® which
provides that custody over a child includes the right to clam the child from anyone who keeps him
unlawfully. If oneparent claimsthe child from the other parent, then jurisdiction lieswith thelocd family
court. Inthe ensuing court proceeding, the judge examines any arising custody issues and also hearsfrom
the child. German domestic law does not have asummary proceeding that would correspond to the Hague
Convention’s return mechanism. Instead, each German domestic request for the return of an abducted
child may lead to areview of the custody issue, and it is generally advisable for a parent who |eaves the
marital home to take the children with him, as long as he does not take the child abroad. It has been
suggested that this practice in domestic cases may also lead the German courts to conduct a more thorough
evaluation of the circumstances in Hague Convention requests for the return of the child than might be
done in other countries.?

According to German law, custody is held jointly by a married couple until the child reaches the
age of 18. For children born out of wedlock, custody is usually held by the mother; however, the father
may obtain joint custody together with the mother through ajoint declaration made before a notary or by
marrying the mother. During and after divorce proceedings, thefamily court awards custody either jointly
to the parents or to one parent while giving rights of visitation to the other, unless thiswould be harmful
to the child under the circumstances.

Joint custody for divorced parentsis afairly new institution in Germany, having been enacted in
1997.% It is possible that the courts may still be reluctant to award joint custody and may still be
inexperienced in dealing with the problems arising from joint custody.* In all custody decisions, the
guiding principle of the court is the welfare of the child, and the decision will be made to promote this
purpose. *

B. Child Abduction — Criminal Provisions

The abduction of a child to a foreign country isa crimind offense, punishable by up to 5 years
in prison or afine. Equally punishable isthe unlawful retention of a child in aforeign country. Either
offense, however, is punishable, but only if the person entitled to custody presses charges or, if the
prosecutor decides that thereis aspecial public interest in the prosecution.® In 1999, the German Federal
Supreme Court [Bundesgerichtshof] upheld a conviction of a German parent of Pakistani origin, who had
custody over his child, for removing him to Pakistan to be educated by the child’s grandfather, because

*® BUrgeriches Gesetzbuch, Aug. 18, 1896, REICHSGESETZBLATT [RGBI, official law gazette of the German Reich] 195, as amended.
* W. Gutdeutsch and J. Rieck, Kindesentfilhrung — ins Ausland verboten — im Inland erlaubt, 45 FamRZ 1488 (1998).
% Gesetz zur Reform des Kindschaftsrechts, Dec. 16, 1997, BGBI. | at 2942.

* These issues are being studied by the Federal Ministry of Justice [R. Proksch RECHTSTATSACHLKICHE UNTERSUCHUNGEN ZUR
REFORM DES KINDSCHAFTSRECHT, 5, Kéln, 2002)].

2 BGB, §§ 1627-1671.

* Strafgesetzbuch, repromulgated Mar. 10, 1987, BGBI | at 945, as amended, § 235.



Law LiBRARY oF CONGRESS — 165

this violated the visitation rights of the mother.>
C. Visitation

The Civil Code provisions on visitation (sections 1684 through 1688) were reformed in 1998 in
order to expand visitation rightsto grandparents and siblings. 1f a German court were called upon to rule
on a Hague Convention request for visitation, it is conceivable that the court might apply the law of the
state of residence of the child, in keeping with Germany’s membership in the Hague Convention on the
Protection of Minors.* Nevertheless, it appearsthat the German courts would not apply any foreign law
in a manner that would not be deemed to be in the best interest of the child.

III. Court System and Structure - Courts Handling the Hague Convention

Germany isafederated country that consistsof 16 states. Nevertheless, substantive and procedural
law on domestic relationsisfederal law. Thereisone uniform court structure under which the trial courts
and appellate courts are state courts, whereas the courts of last resort are federal courts. *

Until recently, venue for Hague Convention requests was placed in the court of the digtrict where
the child was located. This provision of the Implementing Act, however, was amended in 1999,% so as
to centralize venue for Hague Convention requests in one family court in each higher appellae court
district and to allow each of the states to have an even more centralized venue by designating one family
court to have venue over all or several higher appellate court districts within the state. It ishoped that the
more centralized venue for Hague Convention requests will lead to more uniformity in the decisions,
which until now had been lacking.®

A petition to the family court to have a child returned under the Hague Convention should be
accompanied by motions to have the costs awarded and to have the decision executed. The petition must
be accompanied by a written justification describing family relationship and the age, citizenship, and
residence of the children. In addition, all existing decisions dealing with the divorce of the parents, and
with custody and right of access must be presented, preferably transated by a trandlator that is sworn-in
and recognized by the court. Moreover, the abduction of the child must be described, and details must
be furnished on the social and cultural circumstances, family structures and relationships, the language
spoken in the home, and the efforts undertaken to have the child returned voluntarily.*

% Bundesgerichtshof decision of Feb. 11, 1998, docket number 4 StR 594/98.

* Convention Concerning the Powers of Authorities and Law Applicable to the Protection of Infants, done Oct. 5, 1961, at The
Hague, 658 UNTS 143; ratified by Germany Apr. 30, 1971, BGBI. II, 217.

* W. Heyde, JUSTICE AND THE LAW OF THE FEDERAL REPUBLIC OF GERMANY 7 (Heidelberg, 1994).

¥7 Gesetz zur Anderung von Zustandigkeiten nach dem Sorgerechtsiibereinkommens-Ausfiihrungsgesetz, Apr. 13, 1999, BGBL. |,
702, amending SorgUbAG, § 6.

* Finger, supra note 9.

% Krliger, supra note 9.
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Proceedings on Hague Convention requests are non-contentious, i.e., not adversarial.”® Thejudge
moves the proceeding and orders whatever measures and testimony that are deemed necessary, including
the involvement of the youth welfare agencies. It isadvisable that the parents are represented by counsel.
In addition, the court may appoint on its own initiative counsel for the child, if in situations where there
may be conflicting interests between the child and the parent. The judge may also insist on granting the
children a hearing, even if they are quite young. The family court may involve the Y outh Welfare Office
to give information on the social circumstances of the parties. In addition, the family court may also
request an expert opinion of a psychologist. However, because this might delay the proceeding, this
should only be done in exceptional cases.*

Delaysin proceedings appear to have been one of the main problems in applying the Convention.
It was the legislative intent of the German Implementing Act to have the family court decide Convention
requestswithin 6 weeks.” Nevertheless, the Federal Supreme Court found that the due process guarantees
of the German Constitution were not violated when a proceeding before the family court for the return of
achild lasted 11 months.* Inthat case, the court reasoned, the fault for the delay lay not with the German
family court. Instead, the delay was caused by the courts' request that the applicant furnish a decision of
the French court of residence of the child to prove that theremoval of the child from France was wrongful,
asisforeseen in article 15 of the Convention. In the absence of special circumstances, however, the court
indicated that a 6 week time limit for the decision of the family court was appropriate.

Decisions of the family court can be gppeded to the higher appd late court [Oberlandesgericht],
and an appeal usudly stays enforcement.* The decision of the appellate court is final and enforceable,
and the only remedy against such a decison could be a constitutional complaint to the Federal
Constitutional Court, alleging the violation of civil rights through the proceeding or the applied
legislation. Ordinarily the lodging of a constitutional complaint does not stay the execution of afinal
judgment. However, in exceptional cases, the Federal Constitutional Court may issue an injunction to
postpone execution. The Federal Congtitutional Court accepts conditutional complaintsonly if they are
significant from a constitutional point of view and have a reasonable chance of succeeding.*

IV. Law Enforcement System

If a German court decides that a child should be returned in response to a Hague Convention
request, the judgement will usually order the abducting parent to return the child to the claiming parent
or other designated agent who then can remove the child to the requesting country. The abducting parent
will not be ordered to take the child to the foreign country, but merely to hand him over in Germany. The
abducting parent, however, may express a desire to return the child which the court may make the basis
of its decision. In addition, the court may specify that the requesting parent pick up the child himself or

“° Zivil prozessordnung [Z PO], re-enacted Sept. 12, 1950, BGBL. | at 533, asamended, § 621 et seq.; Gesetz Uiber die Angelegenheiten
der freiwilligen Gerichtsbarkeit [FGG], re-enacted May 20, 1898, BGBL. | at 771, as amended.

* Bach, supra note 9, at 1056.

“2 BUNDESTAG. DRuUcksAaCHE. No. 11/5314 at 54, note 105.
** Qupra note 16.

“ FGG, § 24.

*> Bundesverfassungsgerichtsgesetz, re-enacted Aug. 11, 1993, BGBL. | at 1473, as amended, 88 90 et seq.
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herself.

If thereis no compliance, then the court may make use of the enforcement instruments of the Act
of Non-Contentious Jurisdiction that are designed to enforce decisions of family law.* According to these,
the court may impose a coercive fine or coercive detention and the costs of the execution proceeding on
the person detaining the child. Thefineisto becommensurate with theincome of the party to be coerced,
but may not exceed €25,000 (US$31,617). A fine can be imposed repeatedly, yet must always be
preceded by a warning.*” In addition, the court may order the use of force through the marshal of the
court, who in turn may ask for the assistance of the local police. If the child is not found, the court may
order the party responsible to bring the child forth to give an explanation under oath as to the child’s
whereabouts. *

The German courts vary in their use of enforcement devices.” Some courts issue the necessary
measures expeditiously, even including ordersto restrain the abducting parent from leaving the country. *°
Other courts appear less vigorous and may even be suspected of a certain amount of foot-dragging. Ina
decision of 2001, the Higher Appélate Court of Stuttgart™ remanded a case to the court of first instance
to issue the procedure ally required warnings before coercive measures could be undertaken.

Decisions on visitation rights are enforced according to the same principles as decisions ordering
the return of the child. However, in all such cases, the courts will aim at achieving the desired results as
much as possible with non-coercive means, such as involvement of the Youth Welfare Offices, the
appointment of special counsel for the child, and the acting of the court asa mediator.*® The toolsfor the
application of such gentler pressures have been given to the courts in the 1998 Reform of Family Law.*

The courts may also use coercive tools to find a hidden child. However, cases gopear to exig in
which coercion was not used successfully. In the above discussed case of the American soldier returning
to Germany, the parents of the abducting mother alleged that they did not know of her whereabouts, even
though they sent her money.>

Finding a child in Germany should be facilitated by the registrations laws that require all
individuals to register their residence or their place of sojourn with the police. These registration
requirements are regulated and implemented by the states, on the basis of the Federal Framework Act on

“* FGG, § 33.

" P. Bassenge and G. Herbst, GESETz UBERDIE ANGELEGENHEITEN DER FREIWILLIGEN GERICHTSBARKEIT 172 (Heidelberg, 1995).
¢ Decision of OLG Stuttgart, Oct. 22, 2001, docket number 17 WF 385/01.

* H. Roth, Internationale Kindesentfiihrung, “ undertakings’, und Zwangsvollstreckung nach § 33 FGG, 23 IPRax 231 (2003).

* OLG Dresden, decision of March 22, 2002, docket number 10 UF 753/01.

°! SQupra note 48.

> S. Motzer, Die gerichtliche Praxis der Sorgerechtsentscheidung, 46 FAMRZ 1101 (1999).

* FGG, as amended, 88 50, 52, and 52 (d).

* Supra note 25.
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Regigration.® The police may also become involved in finding a child or the abducting parent either
through the involvement of the Federal Prosecutor, upon referral by the Central Authority, or through an
international warrant of arrest through Interpol. Nevertheless, there may be circumstances under which
it might be advisable for a Hague Convention claimant to hire a private detective to find the child.*
Moreover, even if the police locate a child or parent in an Interpol request, Germany does not extradite
a parent for foreign criminal charges of child abduction.>

V. Legal Assistance Programs

Germany ratified the Hague Convention under the reservation that Germany will assume the costs
of attorneys and court proceedings of arequesting party only to the extent that the applicant is deserving
of legal aid according to German law. In keeping with thisreservation, the German Central Agency may
require that an applicant submit a payment for the expected fees in advance. The work of the Central
Agency itself is provided free of charge. |If an gpplicant wishes to clam legal aid, an application to that
effect should be submitted.

Legal aid for court costs is governed by sections 114 through 127a of the Code of Civil
Procedure.® According to these provisions, the court will grant legal aid for court costs and for counsel
in the proceeding if representation is required or advisable. The party must apply for legal aid to the
court, however, the Cental Authority will apply for the claiming parent.

Legal aid will be granted if the party is unable to defray these costs from current income or other
available assets, and if the intended legd action has an adequate chance of success and does not appear
to be vexatious. The court has some discretion to consider individual circumstances in the granting of
legal aid. However, the suggested statutory income thresholds are quite low. For 2003, they have been
set at anet monthly income of € 364 (US$460) for each party, plus the same amount for the spouse of
the party, plus € 256 (US$324) for each dependent of the party.® Parties of higher income levels that
still have difficulties paying for their court costs must pay the incurred expenses in monthly ingallments
that are graduated in accordance with the income level.

Legal aid for attorney services outside of a proceeding may also be granted under conditions
similar to those prevailing for court costs. Such assistance is governed by the Federal Act on Counseling
Assistance®™ which is further implemented by state legislation. Consequently, there may be local changes
in how this form of assistance is granted. In most of the states, however, the petitioner will be given a
voucher that he can use with the attorney of his choice. It appears that no legal assistance is available for
the services of private detectives. However, the court decision on the return of the child may award the
expenses of the detective to the successful claimant.®

** Melderechtsrahmengesetz, re-enacted June 24, 1994, BGBL. | at 1430, as amended.
* Finger, supra note 9.

*" Krger, supra note 9.

** ZPO, supra note 40.

% Prozesskostenhilfebekanntmachung 2003, June 16, 2003, BGBL. | 918.

% Beratungshilfegesetz, June 18, 1980, BGBL. | at 689, as amended.

" Finger, supra note 9.
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VI. Conclusion

Germany has been quite aware of the internationd criticism and adverse publicity that it has
incurred for the frequent refusal of Hague Convention requests through German judges. The increased
discussion of thisissue in the legal literature and the media may have led to a more in depth study of the
involved legal issues by the deciding judges who also have become more specialized through a
concentration of Hague Convention casesin asmall number of family courts. Nevertheless, several recent
German decisions haveresulted in allowing an abducted child to stay in Germany, and after these decisions
have becomefinal, there are no legd remedies to affect their change. Y et it appears that in some of these
seemingly hopeless cases some improvements were achieved through cooperative efforts.

Prepared by Edith Palmer
Senior Legal Specialist
January 2004
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GREECE
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

On October 25, 1980, Greece was among the first four countries which signed the Final Act of
the 14" Session of the Hague Conference on Private International Law. The Final Act contained the text
of Hague Convention on the Civil Aspects of International Child Abduction (hereinafter the Convention)
and a recommendation for the applications to be used to request the return of children who fell under the
scope of the Convention. Greece ratified the Convention more than 10 years later on December 2, 1992.
The Convention entered into force between United States and Greece on June 1, 1993.

The Convention’s central purpose is to protect children under the age of 16 from wrongful
international removal or retention. Greece is required by article 2 of the Convention, as a contracting
state, to take all appropriate steps to implement the Convention’s objectives, as established in article 1:
a) to ensure the prompt return of children who have beenwrongfully removed or retained; and b) to ensure
that rights of custody and access under the law of other contracting states are respected.

I. Domestic Laws and Regulations Implementing the Hague Convention

On December 2, 1992, Greece enacted Law No. 2102/1992 on Ratification of the Convention on
the Civil Aspects of International Child Abduction.! Pursuant to article 28, paragraph 1, of the Greek
Constitution of 1975, upon itsratification the Convention constitutes an integral part of the domestic legal
system and prevails over any contrary provision of domestic law. Theratifying law, which comprisesthe
entire Convention, in English and Greek, entered into force as of its publication in the Officid Gazette of
Greece on December 2, 1992.

I1. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

The Hague Convention does not deal with the criminal aspects of child abduction. Under the
Greek Criminal Code, child abduction by a parent is a criminal offense as well. The Criminal Code
contains a specific article on aduction of minors which is also applicable in case the child is removed by
a parent.

Art. 324:> A person who abducts a minor from his parents, guardians, or anyone who has
custody of the child by law, or one who assists the vol untary escape from the authority of
such persons, will be punished by imprisonment for not more than 3 years. If thelife of
the minor or his physical health, because of lack of care, was endangered, the perpetrator
will be punished by imprisonment of at least 1 year.

' EPHEMERES TES KYVERNESEOS TES HELL ENIKES DEMOKRATIAS [Government Gazette of the Hellenic Republic], part. A. No. 193,
Dec. 2, 1992.

* 4 Kodikes Poinikos KobikAs [4 Codes: Criminal Code] (Nomike Vivliotheke, 1995) at 741.
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If the minor has not completed 14 years of age, the perpetrator will be punished by
imprisonment up to 10 years, unless the act was committed by parents, in which case the
previous paragraph is applicable. |If the perpetrator committed the act for profit or with
the intent to engage the minor in immoral activities or to ater the family unity of the
minor, he will be punished by imprisonment up to 10 years.

If the perpetrator intended to ask for ransom or to compel one to act or not take some
action, he will be punished by imprisonment. The perpetrator will be punished by jailing
if he frees and returns the child safe and sound voluntarily and before any of his requests
were fulfilled.

B. Parental Visitation

Relations between parents and children during marriage and in case of divorce, separation, or
annulment of marriage, are dealt with in chapter 11 of the Family Law of the Civil Code.® Articles 1510
and 1511 provide for parental care of aminor child, which isaright and obligation of the parents and is
exercised jointly. Parental care includes the care of the child, administration of his property, and
representation of the child in any legal act or before the court. Under Greek family law and on the
principle of equality of sexes, both parents have the right and obligation jointly to care for the child during
marriage.

Article 1518 defines child care as nurturing, supervision, education, and guidance, as well as
determination of the child's place of residence. Parents may request the appropriate judicial authority for
assistance and support in theexercising of their right to parenta care. Thelatter are obliged to conform.*

In case of adivorce, separation, or annulment of amarriage, if both parentsare alive, the exercise
of parentd careis decided by the court. Custody may be assigned to one parent. Custody may also be
assigned to both parents, if they both agree and if the parents mutualy decide upon the child’s place of
residence. The court may opt to decide otherwise, especially to divide custody between the parents, or
to assign custody to athird person.®

Every decision of the parentsthat relates to the child must be in the best interests of the child. The
court must also apply the same standard when it decides custody issues, including who will be assigned
custody and how it will be exercised. Every court decision must be based on the equality of the sexes,
without discriminating on the basis of ethnicity, race, sex, political, religious beliefs, or social status.®
A non-residential parent has the right of personal access to achild.” Parents cannot bar contact between
the child and the child’s grandparents unless there are serious reasons to do so. The right to access is
determined by the appropriate court in adetailed manner.®

® 4 KopikEes, AsTikos KobpikAs [Civil Code] art. 1505-1541 (Nomike Vivliotheke, 1995).
“1d. art. 1519.

°1d. art. 1513 and 1514.

°1d. art. 1511.

1d. art. 1520.

®1d.
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The care of minor children born out of wedlock belongs to themother. If thechildis subsequently
recognized by hisfather, then the father has the right to care for the child in the following two instances:
if the mother ceases to care for the child or if the mother is unable to exercise such care due to legal or
factual reasons. The father may request that he be assgned total or partial custody of the child by the
court, if the mother agrees to it.°

III. Court System and Structure — Courts Handling the Hague Convention
A. Right to Seek Return

When a parent’s custody rights have been violated by another’s wrongful removal or retention of
the child, that parent may request the return of the child based on the Convention. There are two means
to do so. Oneisthrough application to the designated Central Authority, and the other is through direct
application to the appropriate court where the child is located.

As required by article 6 of the Convention, Greece established the Ministry of Justice as the
Central Authority.™ Thus, in Greece, the aggrieved person may file arequest with the Ministry of Justice,
which has a website where applications forms can be obtained.™ Greece further designated the local
offices of the Legal Counsd or the Judicial Offices of the Legal Council of the State to perform judicial
acts on behalf of the Central Authority. Where such offices do not exist, this responshbility will be
assigned to a government attorney by the President of the Legal Council of the State.

The application and all attached documentation must be translated into Greek. Pursuant to the
Convention, translations need no authentication. After the application is examined for accuracy and
completeness, it is forwarded to the Public Prosecutor through the local office of the Minigry of Justice
wherethe child is presumed to be. Police assstanceis sought if the child is not found. At this point, the
non-custodial parent is notified and negotiations are arranged for the child' s voluntary return. If the child
is not returned voluntarily, the Public Prosecutor will file an application with the district court.® An
interim order may be also requested to ensure that the child remains in Greece.*®

Since the Hague Convention requires that abduction cases be expedited, such cases in Greece are
handled pursuant to articles 682-703 on provisional remedies (safety measures), as provided by the Code
of the Greek Civil Procedure. Provisional remedies are ordered by the courts in emergency situations
or in order to avert imminent danger, to sustain aright, or to regulate a situation. Provisional remedies
can be ordered by the court where the main litigation is pending.*

°1d. art. 1515.
' Qupra note 1.

™ See http://www.ministryofjustice.gr/eu2003/pj-pdf/kef 10. pdf.

" INTERNATIONAL PARENTAL ABDUCTION, "Greece," 104-108 (1998).

** See arts. 731 and 735 of the Code of Civil Procedure. Under the latter, the competent court has the authority to decide who has
the temporary custody of children, to remove the custody of the child from his parents, and to arrange visitation rights.

¥ Qupra note 2, KobikAs PoLITIKES DikonomIAs [Code of Civil Procedure] at 520.

'* Code of Civil Procedure, art. 682.
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The courts that are competent to handle child abductions are one-member first instance courts
(Monomele Protodikeia), since they are able to order provisional remedies.”® Provisional remedies may
also be ordered by the court nearest to the place where the provisional measures will be enforced, provided
that the court has subject matter jurisdiction.’

Article 16 of the Convention prohibits domestic courts, upon receiving notice of wrongful removal
and retention, from passing a judgment on the merits of the custody issue. Thisis contrary to Greek Civil
Procedure, which provides that a decision on provisional measures does not prevent the adjudication on
the merits.*®

B. Implementation of the Convention

Sincetheinitial report was prepared in 2000, there have not been any major changes, substantive
or procedural, intheimplementation of the Convention. Courts continueto apply the Convention, as cases
arise. The Central Authority has released some preliminary statigics that indicate that most of the child
abduction cases involve countries, such as Australia, Germany, Sweden, the United Kingdom, and the
United States. Statistical data also suggests that Greek courts tend to render judgements in accordance
with the primary objective of the Convention, that is the prompt return of the child who was wrongfully
removed or retained to therightful custodial parent. However, it isclaimed that foreign courts are more
likely to use the exceptions provided for by the Convention and dismiss applications submitted by the
Greek Centra Authority for the return of children in Greece.™

Other sources note that Greek judges, especidly thosein provinces, are more proneto nationdistic
views than those in the cities and tend to favor “ forum litigants.” Consequently, they decide that it isin
achild’'s best interest to remain in Greece. The Convention also aims to safeguard the best interests of
children in general, asit statesin its preamble that the “ interests of children are of paramount importance
in matters relating to their custody.” However, thisis a secondary aspect of the Convention, since its
primary objective remains the prompt return of the child that was abducted to its country of habitual
residence. Judges also take into account the concept of the “welfare of the child.”

The most significant problem that the Greek courts have faced in applying the Convention has been
procedural. In Greece, civil disputes involving international child abduction are handled pursuant to the
procedure provided by the Code of Civil Procedure on provisional measures. The burden of proof
required by law under an application for provisional measuresis based on probability,* rather than on the
more substantial standard required by the Convention. Another question is whether or not a decision on
provisional measuresis subject to apped. Pursuant to article 699, decisionsthat allow or deny provisional

**1d. art. 683, T 1.
7d. 13.

' Seeid. arts. 693 and 695. However, art. 16, because of the superior force of the Convention in the legal system of Greece, will
apply. Seethe analysis of the Convention and its effect on the Greek legal systemin |. Voulgares, The Hague Convention of 1980 on Civil
Aspects of International Abduction of Children [in Greek] HARMENOPouLos 23 (1990).

¥ See http://www. constantinidou. gr/ article4. en.html.

* |nternational Child Abduction News, Report of Meetings with Representatives of the Greek Central Authority (June/July 2001),
available at http://www.law.gov. au/childabduction.

* Qupra note 14, art. 690.
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measures are not subject to appeal, unless provided otherwise. The Supreme Court of Greece (Areios
Pagos) has held that such decisions are subject to appeal, whereas the Appeas Court of Corfu has held
otherwise.?

C. Court Decisions

As stated previously, Greek courts, when deciding custody issues, are prohibited from
discriminating on the basis of the ethnicity, race, sex, or social status of the parents. The following cases
illustrate of how Greek courts apply the provisions of the Convention to the facts of the case under
consideration.

In 1996, the Court of First Instance in Thessal oniki passed judgment (No. 13601)** concerning the
following abduction case. The mother, aresident of Alaska, was awarded custody of two children ages
7 and 9, by virtue of adivorce decree, while the father, a Greek citizen, was granted visitation rights. In
1994, the father brought the children to Greece without the required authorization. Two years after the
children were removed, the mother filed an application on wrongful removal and retention through the
appropriate office of the Central Authority in Greece. The competent court of Thessaloniki established
its international jurisdiction to decide the case, since one party was a Greek citizen. The court, for
purposes of expediency, decided the case based on article 682 of the Code of Civil Procedure and
subsequent articles on provisional measures. The court then made a determination as to the wrongfulness
of the conduct within article 3 of the Convention. Taking into consideration article 1511 of the Civil
Code, which mandates the application of the principle of the best interest of the child in custody issues,
the court held that parental custody must be granted to the father for the following reasons. pursuant to
article 12 of the Convention, if the petition is filed within 1 year from the unlawful removal, the court is
compelled to return the child immediately. If the petition is filed after 1 year, the court isobliged to return
the child, unless it is proven that the child has adjusted to his new environment. Thus, the court in
applying the exception in article 12, paragraph 2 of the Convention, held that the children "were well
adjusted in the new environment, happily living with their father and grandmother and doing extremely
well in school." In deciding whether to send the children back to Alaskato live with their mother, the
court noted that such a dramatic change would have a severe psychological impact upon the children.
Therefore, the court temporarily awarded the custody of both children to their father.

The second case involved a Greek father and a Swedish mother with two children who resided in
Greece. Thiscaseis noteworthy, because it reached the Supreme Court of Greece (Areios Pagos), which
took the following actions: annulled the decision of the Court of Appeals on the grounds of insufficient
standard of proof, as required by the Convention; answered the question of whether or not civil disputes
arising from the Convention which are handled pursuant to the provisional measures of the Greek Civil
Procedure are subject to appeal; and remanded the case to the Court of Appeals of Thessaloniki.

The Thessaloniki Court of Appedsin itsDecision No. 1587/1996 partially upheld the decision of
the lower court and stated that the civil dispute that arose due to the international abduction, as provided
by the 1980 Hague Convention, is not a provisional measure as provided for in article 682 of the Code of
Civil Procedure, nor is it a measure regulating a situation. It is adjudicated on the basis of article 2 and
11, paragraph 1, of the Convention only for purposes of expediency. Thus, in Greece such expedient
procedureis provided by article 682 of the Civil Procedure. Therefore, the Court, following the Supreme

27 HARMENOPOUL OS 895 (1996).

#* See http://www.hiltonhouse.com/cases/M eredith-grc. txt.
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Court Decision 1382/1995, held that the decision which adjudicates the case arising from the Convention
is subject to appeal, irrespective of article 699 of the Code of Civil Procedure, which holds otherwise.
The Court of Appeals in applying article 13, ordered that the boy stay in Grevena with his father after
taking into consideration the stated wishes of the boy and his level of maturity. His return to Sweden
would endanger his physicd and mental well being. Moreover, the court ordered that only the girl should
be returned to her mother in Sweden, because it could not establish any of the exceptions that dlow acourt
not to order the return of a child.

As stated above, the concept of the “ best interest of a child” has often been used by the Greek
courts in deciding cases involving children. In 1996, the Supreme Court of Greece, in examining the
meaning of thisphrase, held that it isalegal term and as such is subject to review by the Court. Inacase
decided in 2001, the Supreme Court again considered the best interest of the child in an abduction case.*
The Court applied the exceptions provided for in article 13, paragraph b, of the Convention, that stipulate
that a child should not be returned when there is a grave risk of exposure to either physical or
psychological harm; or the child otherwise would be placed in an intolerable situation. Under these
circumstances, the court has the discretion not to return the child. Consequently, the Supreme Court
affirmed the decision of the Court of Appeals and ordered that the child be kept in Greece rather than be
sent back to the United Kingdom.

D. A Case Involving United States and Greece

This case, which was heard on appeal and decided on January 9, 2001, by the New York Court
of Appeds, israther complex, because of conflicting custody awards issued by the courts of Greece and
New York. It is also noteworthy, because the U.S. District Court affirmed the decision of the Greek
Supreme Court, based not on grounds of comity, but by extending thefull faith and credit principle, which
isreserved for judgments issued among U.S. Courts. In brief, the facts of the caseinvolve thefaher, a
citizen of the United States; the mother, a citizen of Greece; and two children, dual citizens of United
Statesand Greece. During afamily vacation to Greecein 1995, the parents separated. Thefather returned
to the United States, while the mother remained in Greece with the children. In 1995, the mother was
awarded temporary custody of the children through the appropriate court in Greece. Soon after, the father
filed for divorce and child custody in New York. He was awarded temporary custody in July 1997 and
permanent custody in November 1997. The father also proceeded to file a petition with the Greek Central
Authority requesting that the children be returned to New York. He appealed his case up to the Supreme
Court in Greece, which affirmed the appeal court’s decision in favor of the mother. The mother was
granted primary custody of the children and the father, visitation rights. In October 2000, the father
brought the children to the United States without the mother’s consent. The mother filed an International
Child Abduction Remedies Act (ICARA) proceeding in the District Court requesting the return of the two
children to Greece. Theissue under consideration before the district court was to decide whether Greece
or the United States was the habitual residence of children. The Court held that the children’s habitual
residence was Greece, since they were there from 1995 to 2000, unless the mother’s retention of the
children in Greece was wrongful. It ordered that the children be returned to their mother in Greece. It
aso held, based on the ICARA’s provision which statesthat “ full faith and credit will be accorded by the
courts of the states and the courts of the United States to the judgment of any other such court ordering
or denying the return of the child,” that the Greek Supreme Courts’ decision be given full faith and credit.
The father appeded the decision. 1n 2001, the New Y ork Court of Appeds accepted the facts as applied
by the Greek Supreme Court. It affirmed the decision of the District Court, which deferred to the Hague

** 8 Nomikon Vema [Lega Tribune] at 1313 (Sept. 2001).
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Convention decision issued by thecourt in Greece, in favor of the mother on international comity grounds,
rather than the full faith and credit principle.

IV. Law Enforcement System

Greece has designated the Ministry of Health, Welfare, and Socid Insurance, through its
appropriate offices and based on a prior authorization by thelocal public prosecutor, to be responsible for
the temporary safeguarding of achild until the latter is returned to the rightful parent.

Following a court order, the return of the child to the rightful parent can be effected under the
power of the bailiff. Inthe Greek legal system the bailiff (dikastikos epimeletes) is authorized to enforce
court orders pertaining to custody issues.*

Even when Greek courts order the return of a child to the rightful custodial parent, enforcement
of the court order is still problematic. Thisisillustrated in a case that received much publicity and was
raised with the Ministry of Justice in Greece by officials of the United Kingdom. The case was appended
to a document drafted by the Parliamentary Assembly of the Council of Europe® and involved the
abduction of a child from the United Kingdom by his Greek father in 1999. It was used by the
Parliamentary Assembly as an exampleto highlight the problemsthat often arisein international abduction
cases, the psychological trauma of the custodia parent, and the trauma of the children involved who are
often caught in between two countries and two diverse cultures. In this case, an application under the
Hague Convention was forwarded to the Ministry of Justice in Greece by the Child Abduction Unit of the
United Kingdom. The Court of First Instance ordered the father to return the child, otherwise he would
be imprisoned for up to 8 months and subjected to a fine. The court order was not effected because,
meanwhile, father and child disappeared.®

In 2000, the mother traveled to Greece with a television documentary team to locate the child.
The Child Abduction Unit stated that Greece was not very cooperative. The Greek police were unable to
find the child or the father. In June 2000, the father was arrested and was later released. In November
2000, the father filed for appeal. The Child Abduction Unit was informed that the court order for return
remains enforceable irrespective of pending appeal and was also assured that return would be enforced
immediatdy if the gppeal failed. During the appeal, the father did not attend the court. As of June 2002,
a decision had not been issued yet.

Pursuant to article 19 of the Convention, adecision of aGreek court regarding thereturn of achild
isnot afinal determination on the merits of the custody issue. Thus, remaining issuesinvolving visitation
rights by the non-custodial parent and determinations of the custody of children will be decided pursuant
to articles 681B, paragraph b, and 681, paragraph 2, of the Code of Civil Procedure. In accordance with
these articles, disputes concerning parental custody of children, the joint exercise of parental care, and
parental and grant-parental access (during marriage, in cases of divorce, or for children born out of

** The U.S. Department of Statefiled a brief in this case with the 2nd Circuit Court in New York, on Jan. 5, 2001, arguing that the
district court erroneously affirmed the decision of the Greek Supreme Court by granting it full faith and credit and should be affirmed based
on international comity grounds.

*¢ Pursuant to art. 950 of the Code of Civil Procedure.
" Council of Europe, Parliamentary Assembly, International Abduction of Children by one of the Parents, Doc. 9476 (June 3, 2002).

*® See http://www.state.gov//1/16142. htm.
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wedlock), are dealt with by a one judge district court or by an appointed judge of a three member court.
The judge has the discretion to contact the child, if it is deemed necessary, before passing a judgment.®

V. Legal Assistance Programs

It appearsthat the Ministry of Justice will provide free legal assistance only for proceedings under
the Hague Convention before the appropriate court in Greece.®* That means that no pro bono legal advice
will be given for court proceedings related to divorce or custody issues, unless the applicant meets the
requirements of legal aid, as provided by the judicial system of Greece. This is in accordance with a
reservation made by the Greek government pursuant to article 42 of the Convention. Under this article,
Greece reserved its right not to be bound to assume any expenses provided for in paragraph 2 of article
26 pertaining to the participation of legal counsel or advisers or court proceedings except to the extent that
these expenses concern instances of free legal or judicia aid, as provided by the Greek judicial system.
In addition, Greece is a signatory to the 1977 European Agreement on the Transmission of Applications
for Legal Aid.

In general, the domestic rules on legal aid are provided by articles 194-204 of the Code of Civil
Procedure.* There have been some changesin legal aid on criminal cases. The terms of itsprovision are
detailed and cumbersome. Legal aid is granted upon furnishing proof that one may not cover legal
expenses without jeopardizing his own and hisfamily’s support. Legal aid alsois provided to foreigners,
if they meet the requirement of need and under the clause of reciprocity.

Legal aid is given based on application to the one member court of first instance or the president
of the court where the case is pending. The judge who decides on this issue has the discretion to request
additional proof, and may examine witnesses including the applicant, with or without requiring them to
take an oath.*

The application to receive legal aid must be supported by documentation. One must submit a
certificate from the mayor from his place of residence, certifying his professional, financial, and family
status, along with a certificate from the tax authorities pertaining to his tax return. If the applicant is a
foreigner, he must also submit a certificate from the Minister of Justice verifying the reciprocity clause.®

VI. Conclusion

Since 1999, there have been a few additional casesinvolving international abduction of children.
The overall number of cases remainsrelatively small. Nevertheless, cases do arise. However, the Greek
legal system provides the necessary judicial remediesin order to facilitate and ensure a speedy return of
wrongfully removed or retained children. The system also provides for an aggrieved person to enforce
his right to seek the return of a child, either through an applicaion to the Minister of Justice, as the
designated authority or through the appropriate court. Greek judges have the necessary knowledge and

* Qupra note 13, at 519.

% See http://travel. state. gov./abduction-greece. html.

* SQupra note 13, at 388-391.
2 |d. art. 196.

®1d.
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skills and seem to apply the provisions of the Convention effectively. As stated above, enforcement of
court orders is a problem at times. However, this is an issue that could be ameliorated through

heightening public awareness of the dire consequences on the abducted child, rather than through legal
means.

Prepared by Theresa Papademetriou
Senior Legal Specialist

November 1999

Updated in January 2004
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HONDURAS
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION

Honduras acceded to the Hague Convention on the Civil Aspects of International Child Abduction
on December 20, 1993, and the Convention entered into force in Honduras on March 1, 1994.*
According to article 38 of the Convention, the accession has effect only with regard to the relations
between Honduras and such contracting states as have declared their acceptance of the accession.®
Although the Convention entered into force bilateraly between the United States and Honduras on June
1, 1994,* Honduras has promulgated no domestic legislation to implement the Convention. The U.S.
Department of State has cited Honduras among the non-compliant countries initsannual reportto the U. S.
Congress regarding compliance with the Convention.*

The Honduran government notified The Hague about its designation of the Junta National de
Bienestar Social (currently known as Instituto Hondurefio de la Nifiez y la Familia) as the Honduran
Central Authority for the Convention. However, the executive branch does not recognize its own
accession to the Convention, because the Honduran Congress has not yet ratified the treaty, arequirement
of the Honduran Constitutionfor treatiesto comeinto force. Based on thisargument, the executive branch
believes that Honduras is not obliged to comply with the Convention. The Honduran Executive Branch
has been advised by the U.S. Ambassador that by becoming a party to the Vienna Convention on the Law
of Treaties, Honduras is bound by articles 26 of 27 of the Vienna Convention.* The pacta sunt servanda
provision found in article 26 states that “ [e]very treaty in force is binding upon the parties to it and must
be performed by them in good faith.” * Article 27 states that “[a] party may not invoke the provisions of
itsinternal law as justification for its failure to perform atreaty . . . "* Since 1994, Honduras has failed
to take an action with respect to four Hague return applications filed by the U.S. Central Authority.*

Prepared by Norma C. Gutiérrez
Senior Legal Specialist
February 2004

* Hague Convention of Oct. 25, 1980, on the Civil Aspects of International Child Abduction, 19 1.L.M. 1501 (1980).
*1d. art. 38.

% Qupra note 1, Full Status Report, available at http://www. hceh. net/e/ status/stat28e. html.

¥ Report on Compliance with the Hague Convention on the Civil Status of International Child Abduction, Apr. 2001,
http://travel. state.gov/2001 Hague Compliance Report. html.

®|d. at 7.
% Vienna Convention on the Law of Treaties, 1155 U.N.T.S. 331, art. 26.
“1d. art. 27.

“ Qupra note 4. The lack of compliance by Honduras continues Information provided by Kathleen Bresnaham, from the Office of
Children’'s Isaues, U.S. Department of Justice on Jan. 12, 2004.
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HONG KONG
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

Since 1997, the former British Crown Colony of Hong Kong has been a Special Administrative
Region (SAR) of the People' s Republic of China (PRC). The PRC is not a party to the Hague Convention
on the Civil Aspects of International Child Abduction,* but it has made the Convention applicable to the
Hong Kong SAR.

I. Domestic Laws and Regulations Implementing the Hague Convention

The Hong Kong Child Abduction and Custody Ordinance, promulgated in September 1997, is
subtitled "An Ordinance to give effect in Hong Kong to the Convention on the Civil Aspects of
International Child Abduction signed at The Hague on 25 October 1980.” This implementing law thus
makes the Hague Convention part of the domestic law on child abduction since 1997.

Section 3 of the Ordinance stipulates that the provisions of the Convention, as set out in Schedule
I, will have the force of law in Hong Kong. Section 4 states that for the purposes of the Convention, as
it has effect under this Ordinance, the contracting states are those specified by an order issued by the
Governor and published in the Gazette under this section. It further provides that an order under this
section shall specify the date of the coming into force of the Convention between Hong Kong and any state
specifiedintheorder. Also, unlessthe order provides otherwise, the Convention will apply between Hong
Kong and that state, only in relation to wrongful removals or retentions that occur on or after that date.

I1. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

In addition to the Child Abduction and Custody Ordinance cited in Part | above, the following
domestic law contains provisions pertaining to child abduction:

. the Protection of Children and Juveniles Ordinance, which specifically provides that any

person who unlawfully takes or causes any unmarried female infant to be taken, or any young

person or child to be taken against the father or mother’ s will, or any other person having the
lawful care or charge of such an infant, young person, or child, is guilty of a misdemeanor®

. the Guardianship of Minors Ordinance, which stipulates that a mother and father are to have
equal rights and authority in the custody or upbringing of aminor child*

'T.I.A.S. 11670.
2 31 LAwsoF HoNG Kong, ch. 512,
3 14A LawsoF HonG Kong, ch. 213, § 26.

* 3 LAwsoF HonG Kong, ch. 13, § 3
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. the Separation and Maintenance Orders Ordinance, which gives the District Court power to
issue an order providing that the legal custody of any children of the marriage be given to the
husband or to the wife’

. the Matrimonial Causes Ordinance, under whose provisions the Supreme Court or the District

Court is empowered to make orders providing for the custody of children.’

It should be noted that the Child Abduction and Custody Ordinanceitself statesthat an order issued
by the High Court in the exercise of its jurisdiction relating to wardship, so far as it gives the care and
control of a child to any person, is within the definition of acustody order. Under the Convention, the
removal or retention of a child would be considered wrongful if the removal or retention is in breach of
custody rights granted under the law of Hong Kong (regarding a child who was a habitual resident
immediatdy before such a removal or retention). Such custody rights may arise, according to the
Convention, either by operation of law or by reason of ajudicia or administrative decision, or by reason
of alegal agreement under the law of that state.

B. Parental Visitation

Domestic laws governing questions of parental visitation are the Child Abduction and Custody
Ordinance, previously cited, and the following:

. the Guardianship of Minors Ordinance, which contains a number of sectionson court orders
for custody and maintenance of minaors, and specifically regarding the right of accessto the
minor of either parent. Both the High Court and the Didrict Court are authorized under this
ordinance to make such orders.’

III. Court System and Structure — Courts Handling the Hague Convention

Inthe Hong Kong SAR, the hierarchy of the court system is asfollows: the Court of Final Appeal
(taking the place of the Judicial Committee of the Privy Council), the Court of Appeal, the Court of First
Instance, the District Court, and the Magistrates Court. A number of other courts and tribunals are also
part of the court system; these bodies include the Coroner's Court, the Lands Tribunal, and the Juvenile
Court, rulings from which may be appealed to either the Court of First Instance or the Court of Appeal.
The High Court (formerly called the Supreme Court) is the amalgamation of the Court of Appeal and the
Court of First Instance.®

The Court of Appeal hears both civil and criminal appeals arising from the Court of First Instance,
the District Court, and the Lands Tribunal. Cases are heard by a panel of judges (usudly three) but only
after "leave" or special permission has been granted by the court to do so. The Court of First Instance
hasunlimited jurisdiction in both civil and criminal matters, and it hasoriginal or first instance jurisdiction
in al civil matters that involve damages, where the claim involves an amount over HK$120,000

*1d. ch. 16, § 5(b).
® 14 LAwsorF HonG Kong, ch. 179, § 48.
"2 LAwsoF HoNG KoNG, ch. 13, § 2.

® Seel. Dobinson and D. Roebuck, INTRoDUCTION TO LAW IN THE HONG KoNG SAR 68-71 (Hong Kong, Sweet & Maxwell, 1996),
ch. 6, 68-71.



Law LiBRARY oF CONGRESS — 185

(US$15,430). It also exercises exclusive jurisdiction over such matters as bankruptcy, adoption, and
probate. The Court of First Instance tries serious crimes, although court proceedings in these cases are
first heard by a Magistrates Court, unless the accused waives the right to committal and has the case go
straight to the Court of Firg Ingance. Crimind casescoming beforethe Court of Firg Ingance are heard
by ajudge and a jury made up of seven or nine jurors. This Court also hears appeals from decisions of
the Magistrates Courts, the Labour Tribunal, and the Small Claims Tribunal.

Initsarticle 7, the Convention refersto Central Authorities, and the Hong Kong Child Abduction
and Custody Ordinance provides that the functions under the Convention of a Central Authority are to be
discharged by the Attorney General. The Ordinance further stipulatesthat any application made under the
Convention by or on behalf of a person outside Hong Kong may be addressed to the Attorney General as
the Central Authority in Hong Kong.®

Under the Hong K ong Child Abduction and Custody Ordinance cited above, the High Court, which
is the Court of Apped and the Court of Firg Ingance, has the jurisdiction to hear and determine an
application under the Convention on International Child Abduction.™

IV. Law Enforcement System

Reports are available on only two Hong Kong cases that involve child abduction or removal, and
they were heard after the Convention came into force for Hong Kong in September 1997: the case of S.
v. S.," heard by the Court of First Instancein March, 1998 and the case of N. v. O.,* which camebefore
the same court in October of that year. S v. S was initiated in January 1998, by the Department of
Justice by means of an originating summons. The child had been abducted by the defendant, the child’'s
mother, from the United Kingdom, after the Ordinance implementing the Convention had comeinto force
in Hong Kong. On the plaintiff's application, the Lord Chancellor of Great Britain made a request to the
Secretary for Justice in Hong Kong for the return of the child under the Convention. An application was
also made to secure the whereabouts of the child, to prevent mother and child from leaving Hong Kong
pending the hearing of the originating summons, and to secure the surrender of their passports. These
orders were made by the court ex parte.

The case of N. v. O. involved an application made by the plaintiff, the child’s father, a citizen of
Luxembourg, for custody of his child, who had been taken to Hong Kong by the defendant, his mother,
acitizen of the United Sates. The judge in this case issued a number of orders, including one making the
child a ward of the Hong Kong court, one that the court itself would resolve the matter of the child's
custody, and one that, pending the determination of the custody issue, the child wasto remaninthe care
and control of his mother, the defendant. Another order was issued granting the father reasonabl e rights
of accessto the child to be exercised only in Hong Kong. The Court forbade either party from removing
the child from Hong Kong without first obtaining the leave of the Court.

° 31 LAwsoF HonG Kong, supra note 2, § 5.
1d. §6.
1 11998] 2 HKC 3186, retrieved from the LExIs-NExIs database.

1211999] 1 HKLRD, at 68.
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The Rules of Court which govern civil procedure in Hong Kong will be followed in giving effect
to and enforcing orders made by the Hong Kong courts,** including orders issued by the High Court in
cases involving international child abduction regarding return of the child, visitation, or custody
determinations. The Rules of Court dealing with the enforcement of judgments and ordersin civil cases
detail the methods by which such judgments are to be executed, e.g., judgments for payment of money,
for possession of land, delivery of goods, or for an act to bedone or not done. Where ajudgment or order
requires an act to be done, such asthe return of achild to a parent, the procedure is set out in detail in the
rules, including such steps to be taken as serving a copy of the order to the person required to do the act.
If a party does not obey the order, awrit of execution may be issued.

The Court may also exercise its power to punish a disobedient party for contempt of court by an
order of committal. Civil contempt, or contempt in connection with civil proceedings, arises from the
breach of a court order or from the breach of an undertaking made to the Court. Under the Rules of
Court, “committal is available to enforce orders which are prohibitory or injunctive in nature and those
mandatory orders which specify atime within which the act(s) must be done (mandatory ‘time orders).” **

V. Legal Assistance Programs

The Legal Aid Ordinance, chapter 91 of the Laws of Hong Kong, makes provision for the grant
of such aid in civil actions, according to atest of eligibility that embraces both income and capital.™ In
order to be eligible for legal aid, a ceiling is set on the amount of the person's financial resources. For
most proceedings in the High Court or the Court of Appeal, the ceiling is now HK$169,700
(US$21,821).*°

In 1984, the original Ordinance was amended to add a system of supplementary legal aid for any
person not eligible under the provisions cited above because his financial resources exceed the ceiling,
which at the time was HK$120,000 (US$US$15,429). The ceiling for such supplementary aid was
readjusted in 1997 to HK$471,600 (US$60,639)."" These provisions have not been amended since this
report was first written.”® However, the value of the Hong Kong dollar has increased dlightly.

The Ordinance defines the scope of legal aid as, consisting of representation by the Director of
Lega Aid™ or by a solicitor, and in so far as necessary, by counsel, including all such assistance as is

3 2A LAwWsOF HonG KoNG, ch. 4.

** G. N. Heilbronn, C. N. Booth, and H. McCook, ENFORCEMENT OF JUDGMENTSIN HONG KoNG 129 (Hong Kong, Butterworth,
1998).

** 8 LaAwsoF HonG KoNg, ch. 91.
*|d. §5.
7 1d. § 5A(6).

® Hong Kongs lavs can be found online in the Bilingua Laws Information System, available at

http://www.justice.gov. hk/Home. htm.

** This may indude a Deputy Director of Legal Aid, Assistant Director of Legal Aid, or any Legal Aid Officer. 8 LAwWSOF HonG
KoNG, supra note 15, § 6.
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usually given by solicitor or counsel inthe preliminary or incidental steps of any proceeding or in arriving
at or giving effect to a compromise to bring to an end any proceeding.*

Lega aid is available to any eligible person, whether plaintiff or defendant, including a person
"taking, defending, opposing, or continuing...proceedings or being a party thereto."* The language of
the Ordinance would make legal aid extendable to appellate proceedings.

In the Magistrates Courts, there is a duty lawyer system whereby barrigers and solicitors are
assigned to provide “ on-the-spot” advice, aswell asto represent persons accused of certain crimes. Free
legal advice is also available, given in the evenings by volunteer (i.e., unpaid) lawyers at offices in
different locations.” Like the duty lawyer system, this program is administered by the Law Society.*

VI. Conclusion

Hong Kong has been extremely strict in its application of its Child Abduction and Custody
Ordinance, the legislation passed to implement the Hague Convention. S v. S, discussed above, was the
first ruling madein Hong Kong under this Ordinance. After the decision was handed down, the abducting
wife was ordered to hand her child over to her husband, who was planning to take the child back with him
to the United Kingdom. The case was heard in chambers before Justice William Waung Sik-ying between
March 30 and April 3. On April 13, the wife killed both the child and herself by lethal injection. Social
workers in Hong Kong have urged the Government to be more flexible in implementing the law.*

The Law Reform Commission of Hong Kong released a report on international parental child
abduction on April 29, 2002.> The Commission focused on ways to improve Hong Kong's legal
protections against child abduction, under the Hague Convention on the subject, but did not recommend
making it a crime for parents without custody to take their children out of Hong Kong.”* The
recommendations include the following suggestions:

. A provision should be added to the primary legislation on child abduction to restrict the
removal of achild from thejurisdiction without the consent of the parent with custody, a
parent with whom the child lives, or a parent with regular contact with the child. The
provisions would apply in cases for which court orders are already in effect and would be
modeled on the Children (Scotland) Act 1995.

?1d. § 5A.
2 1d. § 10(3).
2 P, Wesley-Smith, AN INTRODUCTION TO THE HONG KONG LEGAL SysTemM 100 (Hong Kong, Oxford University Press, 1987).

# The Law Society is the governing body for solicitors, with responsibility for maintaining professional and ethical standards, and
for considering complaints filed against solicitors. For barristers, the governing body is the Bar Committee.

** New law was used on mother in killing (South China Morning Post, Apr. 18, 1998), at 4.

** Text available at http://www.info.gov.hk/hkreform.

* South China Morning Post, Apr. 30, 2002, via LEXISNEXIS, Asiapc library.
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Courts should be granted the power to order the disclosure of the whereabouts of a child,
modeled on Irish and Australian laws, together with the adoption of a provision specifying
who should be entitled to apply for such an order.

Provisions on orders to recover a child, modeled on the Australian Family Law Act 1975,
should be adopted.

Provisions should be introduced empowering the police to hold a child they reasonably
suspect would soon be removed from the jurisdiction in breach of a court order, modeled on
the Irish Child Abduction and Enforcement of Custody Orders 1991. The report did not
propose a general power of arrest.

concluded that:

The current law in relation to court ordered surrender of passports should be maintained. The
idea of implementing provisions of Australian law that give courts the power to order the
surrender of passportswas rejected asthat law did not specify the length of time the passport
could be held.

The parents should have the responsibility to notify the Immigration Department when a court
order isissued that prohibitsthe removal of a child from Hong Kong; such natification is at
the discretion of the parents, but if one parent does notify the department, that parent must
inform the other parent of the notification.

The Administration may need to review the rules on applying ameans test to the availability
of legal aid to incoming applicants for such aid in Hague Convention cases. In addition, a
review should be made of the current provisions regarding stays of custody proceedings
pending the outcome of Hague applications and of provisions on the confidentiality of
information of Hague proceedings.”’

These recommendations have not yet been implemented.

Prepared by Mya Saw Shin
Senior Legal Specialist

February 2000

Updated by Tao-tai Hsia,

Chief, Eastern Law Division, and
Constance A. Johnson,

Senior Legal Research Analyst

December 2003

" Executive Summary, at http://www.info.gov. hk/hkreform/reports/abductions-e.doc.
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HUNGARY
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

The Republic of Hungary is an independent, democratic state based upon the rule of law. The
Hague Convention on the Civil Aspects of International Child Abduction of October 25, 1980, was signed
by Hungary on January 9, 1986. It was ratified on July 1, 1988 and entered in force on August 1, 1988.*
The legal framework for the implementation of the international treaties ratified by Hungary is provided
in the Constitution.?

Hungary assumed an obligation under article 2 of the Convention to make it and its principles
widely known and to disseminate it to the largest possible extent.* Governmental and Non-Governmental
Organizations (NGOs) have made significant effortsin that regard to make the Convention widely known
in Hungary, have issued several publications containing the text of the Convention, and have published
independent studies about it.*

I. Domestic Laws and Regulations Implementing the Hague Convention

Legal regulations pertaining to children were changed considerably by Hungary’ saccession to the
Convention, which was promulgated by Parliament inthe Act LXIV of 1991.°> This Act regulates under
aconsolidated gructure the obligations related to the support and protection of children. Later, the Child
Protection Act (hereinafter, the Act) on the protection of children and on the public guardianship
administration was adopted® to ensure that a system be created to provide equal opportunities for every
child in need of assistance. Under this system, the activities of the institutions that support or, in certain
instances, replace the family, build on each other. The Child Protection Act focuses on the formation of
a sustainable sysem concentrating on family care and places emphasis on the efficient co-operation of
municipal, state, and NGOs.

The Hague Convention, among other things, places Hungary under an obligation to return a child
who has been wrongfully removed to Hungary. Moreover, the provisions also ensure that assistance can
be obtained from the authorities if one’s child is wrongfully removed from Hungary to another state that
is party to the Hague Convention. In compliance with the provisions, the Central Authority designated

* The Hague Convention on International Child Abduction, at http://www. hcch. net/e/ members/no_hu. html.

? Constitution of the Hungarian Peopl€ s Republic, ch. 12, art. 8.
® SQupra note 1.

* The Civil Office of the Hungarian National Assembly, at http://www.mkogy.hu/parl _en.htm.

> Act LXIV  of 1991 Hungarian Rules  of Law in Force, available at
http://www.law.harvard.edu/library/ref/ils ref/annotated/foreignG.php#Hungary (subcription service); also LEXIS at
http:/ /www. lexis.com/xlink?sour ce= intlaw;hulaw (subscription service).

® Act XXXI of 1997, available at id.
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for Hungary is the Department of Private International Law (DPIL) within the Ministry of Justice.” The
DPIL isprimarily responsiblefor receiving and transmitting communications concerning return of children
who have been wrongfully removed.®

A. Wrongful Child Abduction

The Act contains a number of conditions that must be met in order for a child to be regarded as
wrongfully removed to Hungary:

. Before the wrongful removal, the child must have been habitually resident in a
Convention state other than Hungary;

. The parent who wants the child to be returned must have custody of the child under the
laws of the country in which the child was habitually resident before the wrongful
removal. It isimportant to be avare that the child may also be regarded as wrongfully
removed if the parents have joint custody of the child and one of the parents takes the
child to Hungary without the other parent’s consent;

. The removal of the child to Hungary must be in breach of the rights of custody in the
country in which the child was habitually resident before he was taken to Hungary;

. The parent who wants the child to be returned must have exercised his rights of
custody before the wrongful removal. However, this does not mean that the child must
necessarily have lived before the wrongful removal with the parent who wants the child
to be returned.®

The rules on child abduction also apply if a child is wrongfully retained in Hungary. This may
be the case if the parents originally agreed that the child was going to Hungary on vacation, and one of
the parents refuses to return the child to his habitual residence at the end of the vacation.*

B. Child Abduction Proceedings

A parent who believes that his child has been wrongfully removed to Hungary usualy institutes
the abduction proceedings. Thisis done by applying to the Central Authority in his country of habitual
residence.” This Central Authority transmits the application for return of the child to the DPIL. The
application must be accompanied by various documents, such as the marriage certificate, separation or
divorce documents, a decision relating to custody of the child, the child’s birth certificate, and a photo of
the child. The application must also be translated into Hungarian.*

" Hague Conference on Private International Law at http://www. hcch. net/e/ members/no_hu.html. See also Igazsagu Miniszterium
at http://www.im.hu.

®1d. at http://www.im.hu.

°1d.
d.
*d.

2 1d.
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When the DPIL receives an application for the return of achild, the applicationis sent to the court
where the child is staying in Hungary. If it is not possible to locate the child, the DPIL will ask for the
assistance of local law enforcement in finding the child. It is up to the court to decide whether it is a case
of child abduction. During the proceedings, the DPIL will often handle the contact between the foreign
Central Authority and the court.*®

Decisions regarding abducti on and enforcement of child custody decisions in Hungary areinitially
brought before the Supreme Court of the Republic of Hungary [hereinafter the Court].* In child abduction
proceedings decisions on custody of the child are not determined. The point of applying the Hague
Convention isto ensure that custody decisions are made in the state where the child was habitually resident
before the removal .*®

If the Court decides that the child has been wrongfully removed, the child will be returned
immediately to the State from which he was wrongfully removed.*® However, the Court may, in certain
exceptiona circumstances, decide that the child is not to be returned to the State where he was living
before the wrongful removal. This is the case if:

. the application is received after more than 1 year has elapsed since the wrongful
removal,

. thereis agrave risk that the child’s return would expose him to harm,

. the child is over the age of 14 and objects to being returned, or

. the return would not be permitted by the fundamental principles of Hungary relating

to the protection of human rights and fundamental freedoms.*’
II. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction
In Hungarian law, a child is a person below the age of 18 years, unless married;™ however, if a

person is over the age of 16, the guardianship authority®® may issue a marriage license, which also means
that adulthood has been attained.” Hungarian crimina law has penalized the crime of parental

= d.

* Supreme Court of the Republic of Hungary, available at http://www.ib. hu.
> Qupra note 6.

** SQupra note 7.

" Qupra note 6. See also Act |V of 1952 on marriage, family and custody in unified structure with Decree-Law 23 of 1952 on its
entering into force and its enforcement as well as with Decree 7/1999 (VI. 21.) issued by the Ministry of Jugtice concerning its enforcement and
decree 4/2002 (V1. 14.) issued by the Ministry of Justice, available at http://www.im.hu and South Eastern European Women's Initiative at
http://www.seeline-project.net/FamilyL aw/HungaryFL . htm.

** Qupra note 5, art. 1, The Family Act.

#1d.

* SQupra note 5, art. 15, Decree L aw on register of marriages, procedures of marriages and taking names.
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kidnapping.** Additionally, it penalizes the crimes of violation of personal freedom and of smuggling
people. The Ministry of Justice and the DPIL are primarily responsible for prosecuting the crimes of
parental kidnapping, dissolving the family status, and illicitly transferring of children abroad.*

B. Parental Visitation

Under the Civil Procedure Code, in case of an annulment or a dissolution of marriage, the court
must rule on the placement and maintenance of children who are under the legal age, even if there is no
claim to this effect.”® As a general rule, parents decide on the placement of their child. In the absence
of agreement by the parents, the court decides the issue and places the child with the parent who can best
ensure the child' s physical, intellectual, and moral development. If placement with either of the parents
endangers the child’s best interests, the court can place him with other persons.®

If the child’s custody was granted to one of the parents, either due to the parents' agreement or
court’sruling, the custody is exercised by that parent, except if the court ordersjoint custody at the request
of the parents or approved the parents' agreement to this effect.”

After the child’' s placement, separated parents exercise their rightsjointly on major issuesthat have
a bearing on the child's upbringing, even in the lack of joint custody, unless the custody rights of the
separated parent are limited, discontinued, or abolished by the court.?® These issuesinclude: deciding on
or changing the name of a child, designation of residence, and the choice of school and university.?’

The court can authorize the non custodid parent to exercise the rights of property administration
and legal representation in the child’s property affairs, and, if the child’s interests so require, can limit
or even withdraw custody rights to which the parent would otherwise be entitled.

III. Court System and Structure — Courts Handling the Hague Convention
There are no gecific family courtsin the Hungarian lega system. Under the Civil Procedure

Act,” proceedings concerning the invalidity of marriage; the establishment of its validity, existence, or
non-existence; and divorce and trials concerning paternity and origin, as well those concerning the

?* Qupra note 5, art. 11 of the Criminal Code.

> Qupra note 7.

** Code of Civil Procedures, chapters XV and XV (2001), art 3.
* SQupra note 17.

* Qupra note 1, art. 67.

** Qupra note 1; see also Act XXX1 of 1997.

77 d.

*1d.

2 Act Il of 1999 on Code of Civil Procedures, chapters XV and XVI, available at
http://www.seeline-project.net/FamilyL aw/HungaryFL .htm.
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dissolution of parenta supervison, are considered special procedures.® As previously stated, decisions
regarding the enforcement of decisionsin child abduction proceedings may be brought before the Supreme
Court of Hungary.® In child abduction proceedings no decision is made on who is to have the custody
of the child in future since, in compliance with the Convention, the primary focusisto allow any decision
concerning the custody of the child to be made in the state where the child was habitually resident before
the wrongful removal. Consequently, no custody decisions can be made by Hungarian courts in child
abduction proceedings.*

IV. Law Enforcement System

Under the Constitution, the courts are responsible for the administration of justice with the
Supreme Court exercising control over the operation and judicial procedure of all other courts.®

Inthefield of police cooperation and thefight against child abduction, amendmentsto the criminal
law* that aim at aligning Hungarian legislation with regard to the trafficking of human beings and
organized criminal groups, entered into force in April 2002.** In anticipation of the conclusion of a
cooperation agreement with Europol in April 2002,* a specidized ataché of the Minidry of the Justice
was posted to the Hague to act as a liaison officer when the agreement is concluded.*”

Hungary has made further progress in aligning itself with the EU legislative requirements in the
field of criminal matters. Amendmentsto the Criminal Procedural Code on issues, such as extradition and
sentenced persons, entered into force in June 2002.%

V. Legal Assistance Program and Information Resources

Currently, Hungary relies upon NGOs to assist the courts and law enforcement in the realm of
child abduction. The Office for the Program of Protecting the Rights of Women and Children® is the
largest private, government-recognized organization whose primary focus is on providing efficient
protection of women’s and children’s rights in lega procedures.”® Working in cooperation with the

*Id.

* SQupra note 7.

* Qupra note 1, ch. X, art. 50.
% Qupra note 1, ch. X., art. 45.
% Qupra note 7.

*1d.

*1d.

1d.

38 See Extradition and Surrender Procedures Across the EU, at

http:// europa. eu.int/ comm/justice_home/fsj/criminal/extradition/wai/fs| _criminal_extradition_en.htm.

% See Child Focus at http://www.childfocus.be/1/html/daphne_hungary noes.htm

“1d.
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Ministry of Health, Social and Family Affairs™ and the Internationd Legal Department of the Ministry
of Justice, police, and judicial authorities, the Office handles national and international parental abduction
petitions and providesinformation, legal representation, and mediation assistance for the custodial parent,
independent of his citizenship, in the processing of his case with the judicial authorities *

VI. Conclusion
Hungary continues to meet the conditions specified in the Hague Convention and has made

considerable progress in the implementation of reforms to combat international child abduction.

Prepared by Kersi B. Shroff
Chief, Western Law Division, and

Karla Walker
Legal Research Analyst
March 2004
“d. See also Supra note 7, and The Ministry of Heath, Social and Family Affairs at

http://www.eszcsm.hu/eszcsm/eszcsm _angol.head.page?nodeid= 18.

> Qupra note 7.
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REPUBLIC OF IRELAND
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

The Republic of Ireland is comprised of 26 counties grouped together in four provinces. The
Republic covers a great deal of the island of Ireland; the remainder, Northern Ireland, is a part of the
United Kingdom.

Even before 1991, when Ireland gave effect to the Hague Convention on Civil Aspects of
International Child Abduction, Ireland’ s legislation focused on the well-being of the child rather than any
“rights’ of a parent.

The Constitution of Ireland, adopted in 1937, recognizes the “ Family as the natural primary and
fundamental unit group of Society, and as a moral institution possessing indienable and imprescriptible
rights, antecedent and superior to al positive law.” Further, the state “guarantees to protect the family
in its constitution and authority, asthe necessary basis of social order and as indispensable to the welfare
of the Nation and the State.”*

The Guardianship of Infants Act 1964* (1964 Act) provides instruction for the care of children
upon the breakup of a marriage:

Sec. 3. Where in any proceedings before any court the custody, guardianship or
upbringing of aninfant, or the administration of any property belonging to or held on trust
for an infant, or the application of the income thereof, is in question, the court, in
deciding that question, shall regard the welfare of the infant as the first and paramount
consideration.

Under the 1964 Act the preferenceisto givejoint guardianship to both parents. The 1964 Act also
provides for court orders for custody, access, maintenance, and fit person orders. The intent of the 1964
Act intent is to provide an order that promotes the well-being of the child in question.

The Status of Children Act 1987° eliminates the differences between legitimate and illegitimate
children, alowing for the protection of both. The Judicial Separation and Family Law Reform Act 1989*
refines the idea of custody in cases of judicial separation.

This report reviews the domestic legislation implementing the Hague Convention, domestic
legidlation regarding child abduction, the court system and structure for handling child abduction cases,
the law enforcement system in place to handle these incidents, and legal aid availableto assist applicants.

* Art. 41, the Constitution of Ireland, 1937.
2 No. 7 (1964).
¢ No. 26 (1987).

* No. 6 (1989).



LAaw LiBRARY oF CONGRESS — 196

The report concludes that Ireland’ s legal, court, law enforcement system, and legal aid have been set up
to meet the goals of the Hague Convention.

I. Domestic Laws and Regulations Implementing the Hague Convention

The Child Abduction and Enforcement of Custody Orders Act 1991° (1991 Act) giveseffect to the
Hague Convention. The 1991 Act gives the Hague Convention the force of law in Ireland, and provides
that it receives judicial notice.® The 1991 Act, as amended by section 55 of the Family Law Act 1995’
and section 18 of the Children Act 1997,° establishes Ireland’s Central Authority to act under the Hague
Convention. The 1991 Act applies to children under the age of 16 who are habitual residents in a
contracting state.

More recently, the Protection of Children (Hague Convention) Act, 2000 (2000 Act) gave effect
to another Hague Convention of October 19, 1996, on Jurisdiction, Applicable Law, Recognition,
Enforcement, and Cooperation in Respect of Parental Responsibility and Measures For The Protection Of
Children. The 1996 Convention builds on the previous by determining priority when conflicts arise when
authorities in different countries are asked to take measures regarding the same child, granting preference
to the authorities of the child's habitual residence, except in emergencies. Section 17 of the 2000 Act
amends the 1991 Act by authorizing the Central Authority to obtain any information which would assist
in discovering the whereabouts of the child.

In 2001, aregulation that was issued inserted Order 133 into the Rules of the Superior Courts to
provide for rules regarding child abduction.® These rules help clarify the exact procedure necessary for
such a case.

I1. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

In 1997, Ireland passed the Non-Fatal Offenses Against the Persons Act, 1997 (1997 Act).™
Sections 16 and 17 specifically relate to child abduction.

Section 16 of the 1997 Act applies to a parent, guardian, or a person to whom custody of achild
under the age of 16 has been granted by acourt. Under Section 16, a person is guilty of an offense, who
takes, sends, or keeps achild under the age of 16 out of the state or causes a child under that age to be so
taken, sent, or kept, (@) in defiance of a court order or (b) without the consent of each person who is a
parent, a guardian, or a person to whom custody of the child has been granted by a court, unless the
consent of the court was obtained.

5 No. 6 (1991).

°*1d. §6. A foreign law decision is not normally judicially noticed, i.e., taken notice of by the court without proof.
" No. 26 (1995).

® No. 40 (1997).

° S.l. 2001, No. 94.

1 No. 26 (1997).
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Section 17 of the 1997 Act appliesto persons not covered in Section 16, which would include non-
custodial parents. Section 17 states that a person, other than those to whom section 16 applies, is guilty
of an offense who, without lawful authority or reasonable excuse, intentionally takes or detains a child
under the age of 16, or causes a child under that age to be so taken or detained, (a) so as to remove the
child from lawful control of any person having lawful control of the child; or (b) so as to keep him or her
out of the lawful control of any person entitled to lawful control of the child.

Both Section 16 and Section 17 include prison terms, as well as fines, for convicted offenders.
Thus, the 1997 Act goes further than the Hague Convention by making abduction out of the state a
crimina offense.™

B. Parental Visitation

The Guardianship of InfantsAct 1964 (1964 Act)** coversparental rights of guardianship, custody,
and access to children upon the breakup of a marriage. As stated in the introduction, the preference of
the 1964 Act is to provide joint guardianship. However, that preference may be overcome by
circumstance. The High Court has jurisdiction for all matters dealing with the guardianship of infants.
In response to a parental application to it, the Court may give directions as to what it thinks is proper
regarding the right of access to the infant by the mother or father. Section 18 of the 1964 Act, dealing
with custody upon separation of the parents, was repealed by the Judicial Separaion and Family Law
Reform Act 1989 (1989 Act).”® The 1989 Act provides that when the court grants a decree of judicial
separation, it may declare either spouse to be unfit to have custody of any dependent child of the family.**

III. Court System and Structure — Courts Handling the Hague Convention

Ireland’ scourt system and structure are consistent with the Hague Convention goalsof informality
and expediency.

The courtsreceive their authority from articles 34 through 37 of the Irish Constitution. Under the
1991 Act, the High Court may receive cases from the Central Authority, or the Court may take cases
directly without intervention of the Central Authority. While the High Court has jurisdiction of first
instance for cases arising under the Hague Convention, the Supreme Court of Ireland hasthe authority to
review the High Court’s decisions.

The 1991 Act, implementing the Hague Convention, usesthe 1989 Act to expresstherequirements
of court proceedings. It calls for an informal and fair process. It requires that family law proceedings
before the High Court shall be as informal as is practicable and consistent with the administration of
justice.™ In hearing and determining such proceedings under the Hague Convention, neither the judges

** The U.S. Department of State notes several risks to filing criminal charges in an international child abduction case, available at
http://travel .state. gov/int'Ichildabduction.html#part7 (last reviewed Dec. 2, 2003). Review of these risks with respect to Ireland is beyond the
scope of this report, but researchers should be aware of the issue.

2 No. 7 (1964).
 No. 6 (1989).
“d, § 41.

5 1d. § 33 (3).
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sitting in the High Court, nor the barristers or solicitors appearing in the proceedings, wear wigs or
gowns.'® The informality is intended to foster a less adversarial proceeding.

The High Court of Ireland has jurisdiction to hear and determine applications under the 1991 Act.
Prior to its enactment, the High Court was the proper place to hear child abduction cases, so the Act did
not affect pre-existing law. The High Court is available 24 hours a day, which satisfies the expediency
requirement of the Hague Convention. There are caseswhere the Court will haveto makeachild award
of the court, which is within the jurisdiction of the High Court. The High Court is also experienced in
child abduction cases which arise in an international setting that also raise congtitutional questions. Asa
result, the High Court may receive direct applications from those seeking help. The High Court also has
the power to discharge any order regarding the custody of, or access to, the child, so long asit is making
an order under the Hague Convention.*’

Prior to its determination of an application under the Hague Convention, the High Court may also
giveinterim directions as it thinks fit, on its own motion or on an application, for securing the welfare of
the child, or preventing prejudice to the interested persons or changes in the circumstances relevant to the
determination of the application. The High Court also has the authority to order any person to disclose
any relevant information regarding the whereabouts of the child. As a result, the person revealing
information may not rely on the rule against self incrimination or the incriminati on of aspouse. However,
the same person is protected from having the information admitted to prove perjury and perjury of a
Spouse.

In making determinations under the Hague Convention the High Court may refuse the return of
achild. In certain cases, the Court may refuse to return a child if:

. The person opposing the return of the child establishes that the person who had the child in
the other state did not exercise rights of custody at the time of hisremoval;

. There is a graverisk that return of the child would expose him to physical or psychological
harm or place him in an intolerable situation;

. The child objects to being returned and has reached an age and degree of maturity at which it
is appropriate to take account of hisviews.

The court may also refuse the return of achild if it would be contrary to the fundamental principles of the
state relating to the protection of human rights and fundamental freedoms. The following cases are illustrative:

In Northampton County Council v. ABF and MBF,*® the return of achild to England was refused,
because doing so would have created an adoption without consent of one of the parents. In this decision,
the Court relied heavily on article 41 of the Irish Constitution. It understood article 41 to grant the father
the right to enforce his rights as the natural father in aforeign jurisdiction. The Court believed that this
result was in concert with the protection of the rights of the father and the infant pursuant to article 41.

*1d. § 33 (4).
" Child Abduction and Enforcement of Custody Orders Act 1991, § 6.

' (1082) I.L.R.M. 164 (MC).
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In Kent County Council v. C.S.,* the Court returned a child abducted from England. The Court
found that although the family received the highest protection from the Constitution, it would be in the best
interests of the child to be returned to England. This decision shows that although Ireland was late in
adopting the Hague Convention, its judicial decisions incorporate its ideology.

In more recent decisions, Irish courts have continued their tradition of acting in the best interests
of thechild. InT.M.M. v. M.D.,* two children were removed from England to Ireland by their maternal
grandmother. In looking at the circumstances of the situation, including the opinion of one of the
children,” the children were not returned to their mother due to the grave risk of physica and
psychological harm it would have caused.

In W.P.P. v. SR.W.,% the Court differentiated between rights of custody and rights of access.
A mother who had full custody of her children removed them from Californiato Ireland. The Court held
the father's right to access did not require the return of the children to the jurisdiction in which they had
been habitual residents.

In Minister for Justice, Equality and Law Reformv. C. (V.),? the High Court emphasized that the
date of determining a child’s habitual residence under section 3 of the Hague Convention is the date
immediately before the removal or retention, and applied that rule to asituation where it was unclear when
retention had occurred.

InH. (D.G.) & Orsv. H. (T.C.),* the High Court reviewed sections 6 of the 1991 Act, section
11 of the 1991 Act article 29 of the Hague Convention, and the Superior Courts Rules Committee
construction of the 1991 Act in the provisions of Order 133* and determined that while the Central
Authority could be included in a proceeding where appropriate, nothing required the Central Authority
to commence proceedings in the High Court, even if the applicant chose to make an application to the
Central Authority for the return of the children in question. In other words, an applicant may act in his
own name and commence proceedings in the High Court.

IV. Law Enforcement System

Pursuant to its powers, the Irish Central Authority will take steps to locate a child who has been
abducted into the state. 1t will also seek the return of the child or secure access to the child. If required,
the Central Authority will also arrange for court proceedings to secure the return of, or to secure access
to, the child. Should a child be abducted from the state, the Central Authority will assist the wronged
party in seeking the return of the child. The Central Authority will also take upon itself the task of

12 (1984) I.L.R.M. 292 (MC).
2 (1999) I.E.S.C. 8.

#* Judge M cGuinness spoke with the older of the children who was 11 years old. The Judge found the child to be mature enough to
appropriately take her viewsinto account, pursuant to art. 13 of the Hague Convention.

2 (2000) I.E.S.C. 11.
2 (2002) I.E.H.C. 52 (26 Apr. 2002).
2 (2003) I.E.H.C. 47 (24 June 2003).

** Qupra note 7.
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gathering and sending information about the abducted child to other Central Authorities. The Central
Authority will not impose chargesin relation to applications submitted to it, but it may, however, recoup
the expenses it incurred in bringing the child back home.

Through An Garda Siochana (Guardians of the Peace, i.e., the police) the Central Authority can
detain a child it suspects is about to be or is being removed from the state in a breach of an order of the
High Court. When this occurs, the Garda must return the child to the person who had been awarded
custody or access to the child at the earliest opportunity. If the child in question isin the custody of the
Health Board, the Garda must return the child immediately to the Health Board. When this occurs, the
Garda are required to inform the child's parent, the person acting in loco parentis, or the Central
Authority, as soon as possible.

V. Legal Assistance Programs

The Central Authority refers cases to the Legal Aid Board. Law Centres were set up in Ireland
by the Scheme of Civil Legal Aid and Advice in 1980,% as a response to Ireland becoming a party to the
European Agreement on the Transmission of Applicationsfor Legal Aidin 1977. Law Centres give lega
aid in family law matters. The Legal Aid Board was created by the Civil Legal Aid Act 1995 (1995
Act).”” The 1995 Act gave the Scheme a statutory backing and set out to regulate the powers and duties
of the Board. It also established the criteria for the granting of legal aid and advice, as well as the
initiation of litigation for which it is proper to havelegal ad. The Law Centres are staffed by full time
solicitors and provide mainly family law services.

In order to receive lega aid, an applicant must usually pass both a merits and a means test.?
However, applicants under the Hague Convention are entitled to legal aid “ where the Central Authority
in the state, within the meaning of the Child Abduction and Enforcement of Custody Orders Act, 1991,
is under an obligation to provide assistance to the person under the said Act of 1991, for the purpose of
being provided with such assistance.” * Thus the 1991 Act affords more opportunity to an applicant than
would otherwise exist. However, legal assistance is not automatic for access applications made under
Article 21 of the Hague Convention.

VI. Conclusion

In cases of parental abduction, Ireland has consistently looked to the best interests of the child.
This had been the case prior to Ireland becoming a Member State of the Hague Convention. There have
been cases in which children have been returned, and others in which children were allowed to stay with
the offending party, because the child's best interests lay with that party. Ireland' s judiciary has helped
to shape the way in which the spirit of the Hague Convention is incorporated into its own laws.

?* REPORT ON CIVIL LEGAL AID IN IRELAND, ch. 3, at 4.
> No. 32 (1995).
*1d. § 28.

2 1d. § 28 (5) (b).
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The most recent statistics on how Ireland has dealt with cases arising under the Hague Convention
arefrom 2002.* The Minister for Justice, Equality, and Law Reform compiled and released the statistics.
In 2002, there were 72 cases involving 112 children, which was an increase of seven cases from the
previous year. The Central Authority dealt with 93 cases total (including 21 cases held over from the
previous year). Of those cases, 51 deal with abductions into Ireland from other countries, and 42 dealt
with abductions from Ireland into other countries.

Of the abductions into Ireland, ten cases resulted in an order to return the children; three cases
resulted inarefusal by the Court toreturnachild. Infourteen cases thechildrenwerereturned voluntarily
or the parties reached an agreement. Nine applications were withdrawn; two access orders were
regisered, and thirteen cases awaited resolution a the end of the year.

Of the abductions from Ireland, in eight cases foreign courts ordered the return of the children;
in two cases foreign courts refused the return. In nine cases the children were returned voluntarily or the
parties reached an agreement. Seven applications were withdrawn, and thirteen cases awaited resolution
at the end of the year.

Of these cases, 65% involved the United Kingdom, 10% involved the remaining European Union
Member States, 9% concerned the United States, and 16% involved other contracting states.

Although each year there are cases awaiting resolution, most cases in Ireland are resolved.
Ireland’ s domestic legislation implementing the Hague Convention, domestic legislation regarding child
abduction, its court system and structure for handling child abduction cases, the law enforcement system
in place to handlethese incidents, and legal aid availableto assist applicants are all set up to meet the goals
of the Hague Convention.

Prepared by Kersi B. Shroff
Chief, Western Law Division,
and M atthew Nugent
Western Law Division Extern
November 1999

Updated by Kersi B. Shroff
Chief, Western Law Division,
and Diana Frazier Miller
Legal Analyst

December 2003

% See the Press Release of June 17, 2003 from the “ Press Office” available at www.justice.ie.
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LAW LIBRARY OF CONGRESS
ISLE OF MAN
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction'

The Isle of Man, located in the Irish Sea, is a self-governing British Crown Dependency.
Although it is not part of the United Kingdom, its foreign affairs and defense are a responsibility of the
United Kingdom for which the Island makes an annual payment to the United Kingdom Government. The
Island is not a Member State of the European Union, nor even an associate member, but it is part of its
common customs territory.

The Isle of Man has an ancient Parliament, called Tynwald, claimed as the oldest continuously
running legislaurein theworld. Tynwald consists of a popularly elected House of Keysand a Legidlative
Council whose members are elected primarily by the Members of the House of Keys. Its people, called
the Manx, exercise extensive political and legislative independence through Tynwald.

The Manx legal system is based on English common law, although English law has no direct
application to the Island. Manx laws are thus very similar to English law in areas such as crime, contract,
tort, and family matters.

Under its responsibility for the external relations of the Island, the United Kingdom extends
international treatiesto the Isleof Man, but the Manx Government isconsulted before any treaty affecting
it isfinalized.

I. Domestic Laws and Regulations Implementing the Hague Convention

On June 28, 1991, the United Kingdom extended the Convention on the Civil Aspects of
International Child Convention to the Isle of Man with entry into force on September 1, 1991. Enabling
legislation enacted by Tynwald, brought the Convention into forcein the Ide of Man on October 14, 1991.

The Child Abduction and Custody Act 1985 (Isle of Man) Order 1994,% issued in the United
Kingdom, providestha referencesin the United Kingdom statute’ to orders made and proceedings brought
under the Convention will have effect asif they included a reference to orders made, proceedings brought,
and other things done in the Isle of Man.

The Manx legislation giving effect to the Convention isits Child Custody Act 1987.* The Act sets
out the provisions of the Convention in Schedule 2 and declares the Convention to have the force of law

* Based on Analyss Of The Isle Of Man As A Jurisdiction, Cains Advocates, Douglas, Isle of Man, Sept. 1, 2001; Home Office,
Review of Financial Regulation in the Crown Dependencies, Part 4, Isle of Man, Cm. 4109-1V (1998) “Edwards Report,” available at
http://www.archive. officid-documents.co. uk/document/cm41/4109/4109. htm.

% Sl 1994/2799.
® Child Abduction and Custody Act 1985, c. 60. See the United Kingdom report on its application.

* Child Custody Act 1987, c. 11.
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inthe Island. Section 25 requires the Attorney General of the Isle of Man® to discharge functions as the
Central Authority under the Convention. Section 28 authorizes the Attorney General to request the
Department of Health and Social Security or a probation officer to report to him in writing with respect
to any relevant matter relating to a child protected under the Convention.

Under the Convention an application may be made in the Isle of Man for the return of, or access
to, achild removed or retained in breach of custody rights. The application may be made by any person
who claims that a child has been removed in breach of rights of custody or access. The conditions that
must be satisfied for a valid application are: the child must be under age 16; the child must have been
habitudly resident in a contracting country; and the retention or removal of the child must be wrongful.

I1. Domestic Laws Regarding Child Abduction and Parental Visitation

Section 50 of the Child Custody Act 1987 makes it an offense for a parent or a person connected
with achild, to take or send the child out of the Island without appropriate consent. The consent required
is that of the child's mother, father (if he has parental responsibility for him), any guardian, and any
person with whom helivesin accordance with aresidence order. The offenseisnot committedif the child
is taken or sent out of the Island for a period of less than 1 month.

For abduction of a child by someone other than a parent, section 51 makes it an offense to take
or detain a child under the age of 16, so as to remove or keep him out from the lawful control of any
person. The penaltiesfor the offenses are, upon summary conviction (before amagistrate), imprisonment
for aterm not exceeding 6 months or a fine not exceeding 5,000, or both (section 53).

Manx law no longer uses terms such as, ‘custody’ of or ‘access' to, achild. Instead, under the
Children and Young Persons Act 2001, the orders which a court may make with respect to a child,
include:

11(1)(a) a “residence order,” that is, an order settling the arrangements to be made as
to the person with whom the child is to live;

(b) a“contact order,” that is, an order requiring the person with whom the child livesor
isto live, to allow the child to visit or stay with the person named in the order, or for that
person and the child otherwise to have contact with each other; ...°

Documents required’

For a child abducted to the Isle of Man, the Attorney General of the Island, as its Central
Authority, isentitled to receive aletter signed by the applicant empowering the Attorney General, or his

® H.M. Attorney General, Attorney General’s Chambers
2d Floor, New Wing Victory House, Prospect Hill
Douglas, Isle of Man 1M1 3PP
Telephone: 01624 685452
Fax: 01624 629162

¢ Ch. 20, at: www.gov.im/infocentre.

” Section 32 provides that the procedure to be followed on applications for the return of a child and for documents, information and
notices to be given may be made by rules of court. Inthe absence of the availability of the rules, theinformation providedis based on The Child
Custody Act 1987, Notes for Guidance, issued by the Attorney General (copy with author).



Law LiBRARY oF CoNGRESS — 205

designated representative, to act on the applicant’s behalf. A court order regarding the custody of the
child, if there is one, should also be submitted. If the order was issued in the absence of the person
alleged to have taken the child, evidence should be provided of service to the person at the start of the
proceedings that resulted in the order. It can be helpful to include a sworn affidavit or a statement in
support of the application, providing evidence of the applicant’ sright of custody and the exercise of that
right at the time of the removal of the child. A photograph of the child would also be helpful; a copy of
the birth certificate will be required.

III. Court System and Structure® — Courts Handling the Hague Convention

The court system consists of the High Court, whose two permanent judges are called Deemsters
and which has jurisdiction over all criminal and civil matters. In more serious cases, a Deemster may sit
with ajury of seven inthe Court of Gaol Delivery. ThereisaManx Court of Appeal and further appeals,
athough rarely pursued, may be brought before the Judicial Committee of the Privy Council in London.

There are a so two full-time magistrates, known as the High Bailiff and the Deputy High Bailiff,
who deal with summary offenses. There also is a bench of lay magistrates for less serious cases.

Under section 26 of the Act, the court having jurisdiction to entertai n applications under the Hague
Convention is the Manx High Court. Section 27 authorizes the Court, at any time before the application
is determined, to give such interim directions as it thinks fit “for the purpose of securing the welfare of
the child concerned or for preventing changes in the circumstances relevant to the determination of the
application.”

IV. Law Enforcement System

The Child Custody Act 1987, section 47(1), grants the High Court the power to order the
disclosure of a child's whereabouts from any person who it has reason to believe may have relevant
information asto wherethe child islocated. Section 47(2) provides that a person will not be excused from
complying with such an order on ground that it may incriminate him or his spouse of an offense; however,
an admission made in compliance will not be admissible in proceedings against either of them in
proceedings for any offense other than perjury.

Where necessary criminal proceedings are backed up with civil remedies, such as an order of
restraint or an injunction. Child protection services are provided by the Isle of Man Department of Health
and Social Security.® Socid workerswill make enquiriesif it is suspected that achild is suffering or likely
to suffer harm and take action to safeguard or promote the child’ s welfare.

V. Legal Assistance Programs

The United Kingdom made in respect of the Island areservation that it will not be bound to assume
any costs referred to in the second paragraph of article 26 of the Convention resulting from the
participation of legal counsel or advisers or from court proceedings, except insofar as those costs may be
covered by its system of legal aid and advice. Accordingly, agrant may be made under the Legal Aid Act
1986. For applicantsseeking thereturn of achild abducted overseas or the enforcement of rights of access

® Based on Edwards Report, supra note 1, see www.gov.im/dhss/services/family/ch pro.xml.

° |d. see http://www.gov.im/dhss/ services/family/ch pro.xml.
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to achild outside the Island, legal work undertakenin the Isle of Man may be entitled to receive legd aid
under the Legal Advice and Assistance (Green Form) Scheme.™

VI. Conclusion

The Edwards report stated in the context of financial regulation that “the Isle of Man has made
a clear commitment to prevent, deter and punish crimes of al kinds ... and is willing to assist other
jurisdictions in the pursuit of criminals and crimeto the greater extent possible.” ** No indication has been
gained in the course of researching the issue of the domestic application of the Convention that the
approach on thisissue is any different from that reported on financial crimes. The Isle of Man laws,
regulations, and enforcement practices in the area are similar to those in the United Kingdom.*

Prepared by Kersi B. Shroff
Chief, Western Law Division
March 2004

** The Child Custody Act 1987, Notes for Guidance, supra note 5, at 4.
** Edwards Report, supra note 1, at 69.

> That only a negligible number of applications have been made in the Isle of Man under the Convention was confirmed by alegal
officer at the Attorney General’s Chambers in Douglas.
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ISRAEL
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

The 1980 Hague Convention on the Civil Aspects of International Child Abduction was
incorporated into Israeli law in December of 1991. The implementing law offers a speedy route for the
return of minors to the country from which they were illegally removed so that the courts of the other
country are able to deal withtheissue of custody. The remedy under the Convention isreturn of the status
quo that existed prior to the abduction.*

According to annual statistics for the year 2002, there were 17 active cases for the return of
children abducted from Israel to other contracting states. One case was rejected by the Central Authority,
one was withdrawn, six ended with a find judicial order to return, one was rejected, one case was
inactive, and in one case an agreement was reached. Six casesremained pending. Similarly, there were
17 active cases of the return of children abducted from other contracting Satesto Israel. Three caseswere
withdrawn, threeresulted involuntary return, fiveinfinal judicial order to return, one remained inactive,
one was resol ved by an agreement, and four remained pending a the end of the year.?

I. Domestic Laws and Regulations Implementing the Hague Convention
A. The Implementing Law

The Knesset passed the Hague Convention (Return of Abducted Children) Law, 5751-1991° on
May 29, 1991. The law incorporates the Convention on the Civil Aspects of International Child
Abduction, signed in the Hague on October 25, 1980 (hereinafter the Convention),* into Israeli domestic
law subject to a reservation regarding the reimbursement for legal expenses in accordance with article 26
of the Convention.*

According to the law,? the Attorney General' s Office is designated as the Central Authority for
the purpose of discharging the duties under the Convention.®* The Attorney General is authorized to

* Civil appeal 7206/93 John Doe V. Jane Doe, 51(2) Piske Din [Decisions of the Supreme Court, hereinafter PD] 241 (5757/58-1997).

? For detailed information see “ Annua Statistics Relating to the Hague Convention of 25 October 1980 on the Civil Aspects of
International Child Abduction,” information received from the Department of International Affairs, Office of the State Attorney, Ministry of
Justice, State of Israel on Nov. 26, 2003.

® SEFER HAcCHUKIM [Book of Laws, official gazette] No. 1355 (5751-1991).

*T.I.LA.S. N0.11670, available at http://www. hcch. net/e/ conventions/menu28e. html

! Qupra note 3, see also http://www. hcch. net/e/ status/stat28e. htm.

21d. § 4.

® The address is: The Attorney General, International Department, Ministry of Justice, P.O.B. 1087, Jerusdem 91010, Israel. TL:
972(2) 646-6797; Fax: 972(2) 628-7668.
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designate qualified welfare officers within the meaning of Welfare Services Law, 5718-1958,* in order to
carry out necessary tasks in accordance with the Convention.

The delivery of information necessary for implementing the Convention depends on receipt of a
guarantee of secrecy by the Attorney General and a promise that the information will not be used for any
purpose other than that for which it was delivered.®

The law designates the family court as the authorized court to adjudicate suits involving the
application of the Convention.® In accordance with article 16 of the Hague Convention, after the
government receives notice of a wrongful removal or retention of a child, no decision on the merits of
rights of custody of the minor can be made until it is determined that the child is not to be returned under
the Convention. Therefore, any proceedings relating to custody of children, either in civil or religious
courtsin Israel, will cease until a determination is made on the status of return under the Convention.

B. Procedure in Hague Convention Actions

The implementing law authorizes the Minister of Justice to pass implementing regulations. In
accordance with Civil Law Regulations (Amendment) 5756-1995,” Chapter 22(1) titled "Return of
Abducted Children Abroad" was added to the principal regulations. The regulations providethat an action
for the return of a child abroad under the Convention will beginwith theddivery of apleading tothe court
in the geographical jurisdiction in which the child is present. If the location of the child is unknown, the
pleading should be filed with the authorized court in Tel-Aviv.®

The pleading should be in the form of an affidavit that includes personal information regarding
the child and the parents such as names, places of birth, passports and Israeli identity cards, places of
marriage, place of last shared residence, information regarding the person holding the child, and
circumstances of the transfer of the child to a different address. The affidavit should be accompanied by
the following: an authentic original or copy of a decision or an agreement regarding the plaintiff's right
to have the child in his custody; any other document substantiating the pleading, including proof of thelaw
governing in the child's regular place of residence; and an affidavit from any other person the plaintiff
deems necessary.

At thetime of filing the request, the plaintiff may request any relevant temporary relief. The court
may decide ex parte (in the presence of the plaintiff only) in the following matters:®

(2) theissuing of exit orders against an abductor and/or a child to prevent their departure from Israel

(2) the prohibition of the removal of a child from alocation specified inthe orders

412 LAws OF THE STATE OF ISRAEL (hereinafter LSI) 120 (5718-1957/58).

* Supra note 3, § 5.

°ld. § 6.

" Kovets Hatakanot [Regulations] (Sept. 29, 1995).

® Civil Courts Regulations, 5754-1984, as amended, § 258c, K ovets Hatakanot [Regulations] 4685, p. 2220 (5754- Aug. 12, 1984).

° Id. § 295(5).
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(3) theissuance of a decree for depodt of the child's passport or a passport where the child is
registered

(4) the issuance of an order for the police to investigate the circumstances of the abduction,
locate the child and assst a welfare officer to bring the child before the court

(5) the issuance of an order directed at other judicial or administrative agencies not to review
the matter

(6) the issuing of any order necessary to prevent any additional harm to the child or to the
rights of the parties or that will guarantee the return of the child by consent or by peaceful
means.

In addition, the law also gives the court general jurisdiction to issue stop orders when a civil suit isfiled
before it.*

A notice on the date of the hearing and a copy of the pleading and any order handed by the court
should be provided to the respondent, who is under an obligation to respond not later than 2 daysbefore
the hearing. The respondent should provide an affidavit and any document or any other person' s affidavit
substantiating his response. The hearing should take place not later than 15 days following the filing of
the suit.

Before reaching a decision, the court may order the plaintiff to provide proof of a decision or a
determination from the authorities of the country of the child' sregular residence indicating that the child's
removal was carried out illegally. A respondent who claims that the return of the child would deprive the
minor of the protection of human rights and fundamental freedoms will similarly be requested to provide
clear and convincing evidence to substantiate such a claim.*

The Court may order the immediate return of the child to his regular place of residence, evenin
the presence of one party, as long as a summons for the hearing was delivered to the respondent or his
designee. When such an order isissued, the court will provide instructions as to the return of the child
to all relevant parties, as well as to a welfare officer and the Isragli police.*> The court should provide a
detailed decision no later than 6 weeks following the filing of the suit.

An appeal on the decision or on any other order should be filed within 7 days from the date it was
made. Copies of the appeal pleading should be delivered by the appellant to all parties at the time of the
filing.

II. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction
There are three sections in the Penal Law related to the abduction of a minor. “ Steding of a

minor” is defined as the taking away, detention, receipt, or concealment of aminor under 14 years of age,
by fraud, force, or by enticement * with the intent to deprive the parent, the guardian or other person who

Y Qupra note 12, § 366, see also Israel's response to Questionnaire on Preventive Measures (3/30/03), available at
ftp://ftp.hceh. net/doc/prevmeas.il. doc.

' Rule 295(11).

2 1d.
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has the lawful care or charge of him, of possession of the minor and to secure such possession for himself
or for another.” The offense of stealing a minor is punishable by 7 years imprisonment.*®

The taking or enticement of aminor under 16 years of age from the custody of hislawful guardian
without the consent of such guardian is punishable by 20 yearsimprisonment.™ If the abduction involves
removing the minor from the country, the perpetrator may be subject to an additiona penalty of 20 years
imprisonment.*

A response to Questionnaire on Preventive Measures submitted by the office of the State Attorney
to the Permanent Bureau, the Hague, on March 30, 2003, states with regard to the above offenses: “ All
are considered serious felonies with one felony carrying a maximum penalty of 7 yearsimprisonment, and
two carrying a maximum penalty of 20 years imprisonment. It is possible that such stringent penalties
serve to deter potentia abductors and may have apreventive effect.” ** Some, however, have suggested
that the preferred policy in such cases should be to avoid resorting to criminal intervention aslong as civil
remedies are available."’

B. Parental Visitation

Israeli law recognizes the principle of equality with respect to guardianship of children. Although
both parents are considered "the natural guardians of their children,” acompetent court is authorized to
determine guardianship "with the interest of the children as the sole consideration."*®

According to the Capacity and Guardianship Law, 5722-1962," as amended, parents of a minor
who live separately may agree on custody arrangements of the minor, including visitation rights.”® The
court will determine custody and visitation arrangements only in cases where the parents either have not
reached such an agreement or have not carried out the agreement they had reached. In so doing, "[t]he
court may determine it to be the best interest of the minor: provided that children up to the age of 6 will
be with their mother unless there are special reasons for directing otherwise."*

A decision by an authorized court in Israel under the Hague Convention does not determine the

** Penal Law, 5737-1977, LS| Specia Volume (5737-1977), 8367, as amended in Penal Law (Amendment No. 12) Law, 5740-1980,
§ 27 (34 L SI 125 (5740-1979/80).

*1d. §373(a), as amended in Pena Law (Amendment No. 12) Law, 5740-1980, § 28 (34 L S| 125 (5740-1979/80)).
*1d. § 370.

¢ See ftp://ftp.hceh. net/doc/prevmeas.il. doc.

7P, Shifman, 2 FAMILY LAW IN ISRAEL 238 (1989). Seealso Family Appeal 41/97 Lifmanovitzv. Kovaliakov, 97(2) Takdin Mehozi
[District Court Decisions on Takdin] at 54 (5757/58-1997).

1= \Women's Equal Rights Law, 5711-1951, as amended, 5 LS| 171 (5711-1950/51).
1216 LS| 106 (5722-1961/62).
2|d, § 24.

**1d. § 25.
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merits of any custody issue.”? Rather, such a decision offers an emergency remedy: by ordering the
immediate return of an abducted child, the Israeli court enables the court of the country in which the
abduction took place to deal with custody related issues.”

III. Court System and Structure - Courts Handling the Hague Convention
A. Court System and Structure

In accordance with a 1995 amendment of the Hague Convention (Return of Abducted Children)
Law, theauthorized court for purpose of implementation of any judicial or administrative function relating
to abducted children is the family court.>* The latter court, thus, handles all Hague Convention child
return proceedings, visitation, and enforcement of related orders.

Family courtsare magistrates courtsthat have been designated asfamily courts by adecree signed
by the Minister of Justice, with the consent of the Chief Justice of the Supreme Court. Judges can be
appointed to the family court if they prove to have knowledge and professional experience in this area. >

The lIsrageli court system iscomposed of ageneral court system and anumber of specialized courts.
The general court system is comprised of three instances: magistrates courts, district courts, and the
Supreme Court.”® As explained above, the courts that have jurisdiction over implementation of the Hague
Convention are the family courts, which are magistrates’ courts, and thus part of thegeneral court system.

Appeals on decisions of magistrates courts are entertained by district courts. The five Igaeli
district courts are located in Jerusalem, Tel Aviv, Haifa, Beer- Sheva, and Nazareth. District courts have
residual jurisdiction over all criminal and civil matters that do not fall within the jurisdiction of the
magistrates courts, and general residual jurisdiction to hear any matter that is not under the exclusive
jurisdiction of any other court or tribunal.?’

The Supreme Court sits in Jerusalem and has jurisdiction throughout the whole country. Its
substantive jurisdiction lies mainly in two areas: it hears appeals against judgments and other decisions
of the district courts, and also sits as a High Court of Justice. "When so sitting, it will hear mattersin
which it deemsit necessary to grant relief for the sake of justice and which are not within the jurisdiction
of another court. . . ."?*

In addition to the general system of courts, Israel has some special courts, including labor courts,
military courts, and religious courts. The rulings of the appellate tribunals of these courts are subject to

> The Hague Convention § 19.
** See, e.g. Civil Appea 7206/93 Doe et al. v. Joe, supra note 1.

** Qupra note 4, § 6. See also, The Family Courts Law, 5755-1995, as amended, § 1(5), SeFErR HAcHUKIM [Book of Laws, Official
Gazette] issue No. 1537 at 393 (Aug. 7, 1995).

*|d. 88 2- 3.
% Basic Law: Adjudication, § 1(a), 38 Laws of the State of Israel 101 (5744-1983/84).
" Courts Law (Consolidated Version), 5744-1984, § 40, 38 LS| 282 (5744-1983/84).

**1d. § 15.
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alimited review by the Supreme Court sitting as a High Court of Justice.

Although family courts have exclusive jurisdiction over requests for implementation of the Hague
Convention,” the issue of permanent custody may be adjudicated by either the family court or the
appropriate religious court.

The religious courts of Israd have jurisdiction in matters of persond satus relating to members
of their communities. According to the Rabbinical Court Jurisdiction (Marriage and Divorce) Law,
1953,* "matters of marriage and divorce of Jews in Israel, being nationals or residents of the state, will
be under the exclusive jurisdiction of the rabbinical courts."* Matters incidental to divorce, including
suits for maintenance and custody of children, however, are not within the exclusive jurisdiction of the
rabbinical courts. Jurisdiction by afamily court may be established by filing an action there before filing
an action for divorce and other incidental mattersin the Rabbinical court. The Christian religious courts
and the Druze courts have jurisdiction similar to that of the rabbinical courts. The religious courts of the
Muslim community (the Sharia courts), enjoy the highest level of substantive independence in that they
are empowered with general exclusive jurisdiction over all persona status matters, not merely over
marriage and divorce.*

B. Court Decisions

Numerous casesinvolving implementati on of the Hague Convention (Return of Abducted Children)
Law have been entertained by Israeli courts. In most cases the Israeli courts have ordered the return of
the children. The Supreme Court repeatedly held that the general rule dictated by the Convention isthe
return of an abducted child to the country of habitual residence and the protection of rights of access.
While the general rule enjoys broad interpretation, exceptions to it are interpreted very restrictively. In
the absence of proof of severe harm to the child expected as a result of the return, the child should be
returned. The time that lapsed since the abduction, the child’s positive adjustment to the new place, and
the strong contact with the abducting parent are all important considerations in the determination of
custody. Israel’s highest court, however, held that such considerations should be evaluated by the court
of the country from which a child was abducted during the process of determining the custody of a child
based on the best interest of the child.*

The following is a summary of recent decisions of the Supreme Court on this matter, reflecting
its approach to implementation of the Convention. According to the rule of Stare decisisas applicable in
Israel, decisions by this court bind all other courts.

% Hague Convention (Return of Abducted Children) Law, 5751-1991, § 6, supra note 4.
%7 LSl 139 (5713-1952/53).

1d. 8§ 1.

% See S. SHETREET, JUSTICE IN ISRAEL: A STUDY OF THE ISRAELI JUDICIARY 105-108 (1994).

* See Dr. Gonzburg v. Elena Gail Grinwald, 49(3) PD 282 (5755/56-1995).
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C. Jurisdiction

Einat Ron v. the Superior and Regional Rabbinical Courts, and Erez Ron.** Decision rendered
on January 10, 2002, and confirmed in rejection of arequest for a specia hearing on October 6, 2002.%
Inits decision the High Court of Justice recognized the authority of a New Y ork court under the treaty to
determine the habitual residence of the children as New Y ork ordered the Israeli rabbinical court to refrain
from hearing a suit for their custody. The Court thus rejected the request to return the children to Israel.

Facts:

The petitioner and the third respondent (the husband) are both citizens of Israel. 1n 1991 they were
married in the United States in a civil marriage. In 1992, they returned to Israel and went through a
Jewish religious marriage. The couple stwo children were bornin Israel in 1993 and 1995. They jointly
bought a housein 1995. U pon the advice of a marriage counselor trying to save the marriage, the couple
relocated to the United States in August 1997. The husband argued that there was consent that the
relocation would be temporary. In May 1998, following the filing for adivorce, custody of the children,
alimony, and property division, the petitioner and the children moved to the petitioner’s sister’s house in
the United States. Wefare authorities of New York started investigating suspicions of sexual abuse by
the husband towards the children following a report by a nursery school teacher of strange behavior by
one of the children. Although the husband was notified that the hearing of the divorce request was
scheduled for May 8, 1998, he left the United States three days earlier and returned to Israel. He then
filed for a divorce, division of property, custody of the children, and child support at the Tel- Aviv
regional rabbinicad court.

On July 27, 1998, the New Y ork court ordered the dissolution of the civil marriage and further
ordered the husband to divorce the wife in accordance with Jewish law in the rabbinical court in New
York. The court granted the wife exclusive custody of the children without visitation rights to the husband
and ordered the divison of the couple’ sjoint property inIsrael. Inearly 1999, the husband filed arequest
for return of the children to Israel in accordance with the Hague Treaty. The New Y ork court rejected
the request and held that it had not been proved that the regular place of residence of the children was not
in New York.

The petitioner requested the High Court of Justice to prohibit the rabbinical court to entertain the
suits for divorce, children custody, and division of property.

Decision of the High Court of Justice:

While recognizing the jurisdiction of the regional rabbinical court to hear the suit for divorce and
for division of joint property, Justice Beinish distinguishes between these suits and the suit for custody of
the children. She concludesthat evenif the rabbinica court had jurisdiction to entertain a suit for custody
of the children, it should refrain from exercising it in this case. Based on the Hague Convention, the
authority to determine the place of habitual residence of the children prior to their removal or lack of
return is vested with the court of the requested state where they are present. It follows that the New Y ork
court has the jurisdiction to determine the children’s place of regular residence. Because Isra€l is a party
to the Convention, it is obliged to respect this determination. The Israeli courts, including the rabbinical

% H.C. 8754/00, available on Takdinet, (Juridisc Database).

* Request for Additional Hearing 843/02, available on Takdinet.
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courts, cannot sit as a court of appeals over determinations made by authorized agenciesin New Y ork
under the Hague Convention. Doing so will result in circumventing Israel’ s obligations under the treaty

and will have anegative impact on the strength of the treaty, which is based on mutual respect among
Member States.

Another reason for the obligation of therabbinical court to refrain from exercising itsjurisdiction
is based on the doctrine of Forum Non Conveniens, which recognizes the forum which has most relevant
links to the case as the proper forum for the proceedings. Generally, the proper forum for child custody
proceedings, in accordance with the treaty, is the child’'s regular place of residence. In the current case
a hearing on this issue will require removing the children from their regular residence and education
systemto Israel. An additional difficulty arises from the fact that many social and education workers who
handled allegations of sexual abuse against the husband are in New York. The New York forum is,
therefore, the proper forum.

Justice Englard agreed that the rabbinical court should refrain from exercising jurisdiction based
on lack of sincerity on the part of the husband, who attached his claim for custody of the children to a suit
for divorce before the rabbinica court even though he knew that custody proceedings had already begun
in the United States and proceeded with him, or his a representative, intentionally absent.

Based on the above, the rabbinical court was ordered to refrain from entertaining the suit for
custody of the children subject to a commitment by the petitioner to do whatever she could to alow the
entry and the stay of the husband in the United States for the duration of the proceedings.

A case where the High Court of Justice reached an opposite decision recognizing the jurisdiction
of an Isradi rabbinical court to determine the children’s place of regular residence and to hold that they
were removed from lIsrael illegally is Malina Esther Hagag v. the Superior and Natania Regional
Rabbinical courtsand David Hagag.* The decision wasrendered on August 6, 2001 to return the children
to Isradl.

Facts:

The petitioner is a Danish citizen who arrived in Israel in 1994. During her stay in Israel, she
converted to Judaism with her first two children and married the third respondent (their father, hereafter
the husband) who was an Israeli citizen, and they had their third child. In 1998, the petitioner left | srael
with her children for Denmark where she filed a suit for divorce. Three months later the husband filed
asuit at the rabbinical court in Nataniato which he later attached a suit for return of his children to Israel
and a determination of their custody. The Rabbinica court issued an order to the petitioner to return the
children to Israel within 30 days of the date of the order. The petitioner’ s appeal to the Superior rabbinical
court was rejected. At the request of the husband, Israel’s Attorney General’s Office filed a request with
the Central Authority in Denmark in accordance with the Hague Convention to return the children to
Israel. The Danish court held that although there was no appropriate reason to refuse the return of the
children to Israel, afinal decision would be made after receipt of a report from a child psychologist and
a determination by the Israeli High Court of Justice regarding the validity of the Superior Rabbinical
Court’s decision.

% H.C. 1480/01 available on Takdinet.
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Decision of the High Court of Justice:

Justice Cheshin held that in the circumstances of this case the rabbinical court has jurisdiction
under Israeli law, which requires that both spouses are Jewish and citizens of Israel. He interpreted the
additional requirement that the spouses are “in Israel,” as a requirement of proof of strong linkage to
Israel. The petitioner’s strong linkage is manifested by the fact shelived in Israel with her husband for
4 years, went through the very demanding process of conversion to Judaism with her two older children
who went to Israeli schools and spoke Hebrew, had a third child born in Israel, and became an Igaeli
citizen with her children. The husband filed for divorce and return of his children 2 months after the
petitioner left Israel.

Although the rabbinical court is not the designated Central Authority under the Convention, it was
fully authorized to make a determination that the children must bereturned. Thisis because the rabbinical
court has full authority to hear child custody cases based on Israeli domestic law. Its decisionto return
the children to Israel does not mean that it recognizes the rights of the husband for custody, rather that the
petitioner violated the custody rights of the husband. The issue of custody will be determined after the
return of the children and ahearing of the parties and experts, in accordance with the best interest of the
children.

Justice Cheshin finds no contradiction between the provisions of Israel’s domestic law and the
treaty. Indeed, it isthefamily court which has exclusive jurisdiction under the Convention in cases where
the childisin Israel after being illegally taken from Israel to another state. The Central Authority under
the Convention is located in the requested state. I n this case, however, there are no proceedings in Israel
where a Central Authority is requested to order the return of the children to another country. Instead, it
is the Central Authority in Denmark which is requested to order the return of the children to Israel.

The decision of the rabbinical court is therefore within its power and can properly be forwarded
to the Denmark court. If the latter will order the return of the children, Isragli courts will make a
determination of their custody based on the principle of the best interest of the children.

D. Return of children Illegally Removed or Whose Return Was Illegally Prevented
Joe v. Doe.*” Decision rendered on April 29, 1999 ordering the return of children to Italy.
Facts:

The petitioner (the mother) was married to the respondent (thefather). They livedin Italy and had
two daughters. In accordance with the divorce agreement, the mother was awarded custody of the
daughters and the father obtained visitation rights. The mother was prohibited from taking them out of
Italy. In violation of the agreement, the mother took the girls to Israel. Following the district court
decision to return the daughters to Italy in accordance with the Hague Convention, the mother petitioned
the Supreme Court to allow an appeal.

“Civil Appeal Request 2610/99, 99(2) Tadkin Elyon 55 (5760-1999).
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Decision of the Supreme Court:

After reviewing all the evidence including the testimony of the psychologist, Justice Strasberg-
Cohen held that although the girls have adjusted to lifein Israel, their arrival there was wrong, being in
violation of acourt order givenin Italy. Their continued stay inthe country was alsoin violation of Israeli
court orders. The continued efforts of the mother to avoid compliance with her obligation by repeatedly
disappearing and changing her address convinced the Court that the mother should not be given even
temporary custody. Furthermore, the lapse of time since the petitioner abducted the daughters was not
in her favor, since the Hague Convention did not recognize extending legal proceedings as a defense.

D.S v. A.S* Decision rendered on June 1, 1999 to return a child to the United States.
Facts:

The petitioner (the mother) was born in Israel, left the country as a child and settled in the United
Stateswith her parents. She had dual United Statesand I sraeli nationality. The respondent (the father) was
born in Israel and was an Israeli citizen who resided in the United States for 23 years and held an
American work permit. The parties married in the United States in 1979, wherethey had a child in 1986.
They maintained close contacts with Israel and visited it frequently. The child was bilingual. They
planned to moveto Israel. For this purpose, they sold their residence and deposited the proceeds intheir
joint account ina bank in New York. In 1998, the relationship between the parties deteriorated and the
petitioner reversed her plan to immigrate to Israel. She conveyed her decision to the respondent and the
child and filed for custody with the authorized court in New York. The respondent then withdrew all the
money from their joint account and transferred it to Israel. He convinced the child to immigrate with him
to Israel using a new passport based on a false clam that the child’s passport, which was held by the
mother, was lost. The petitioner filed arequest withthe Haifafamily court for the return of her son. The
respondent’ s defense was that the petitioner agreed that the child would live in Israel and that the child
objected to being returned. An appeal to the Supreme Court was lodged following the digrict court
decision accepting an appeal over the family court decision accepting the request for return.

Decision of the Supreme Court:

The Court accepted the appeal and determined that the child should be returned to the United
States. Justice Dorner held that a child’ s objection was not sufficient for the application of the exception
to the rule of return. Rather, the Court should apply its own discretion by interpreting the exceptions
specified by the Convention very restrictively. Moreover, the Court should always presume that the best
interest of the child is not to be abducted by one parent and | ose contact with the other parent. The child's
wish to remain inthe country to which he was abducted and his positive adjustment to it are considerations
that should be reviewed in the process of determining custody. The determination over custody, in
accordance with the best interest of the child, isto be made by the court of the country from which he was
abducted.

In the circumstances of the case, it was determined that the child loved his mother. The need to
choose between his parents resulted in a deep anguish for him. The court found that the child was not
mature enough to make a determination based on consideration of all the circumstances. In light of the

*Appeal Request 3052/99, 99(2) Tadkin-Elyon (jurisdisc) (5759/60-1999).
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restrictive interpretation of the exception laid by article 13 of the Convention, the Court accepted the
appeal and ordered the return of the child to the United States.

T.D. v. SD.* Decision rendered on June 14, 1999 to return a child to the United States.
Facts:

The parties (a married couple) were Israeli citizens and did not hold any additional citizenship.
They arrived in the United States in the summer of 1994 for a two week visit to the petitioner’s parents
who had been living there for twenty years. During the visit, they agreed to stay in the United States for
a period of two years, during which the petitioner would deveop a business and the respondent would
study. They applied for green cards and bought an apartment. The petitioner established a company with
his father. The respondent completed her studies for a Masters Degree and started looking for ajob in
the United States. In December 1995, the minor who became the subject of the request, was born in the
United States and as such was an American citizen. In 1996, the respondent, with the consent of her
husband, flew to Israel with her one year old son for a visit. Although their tickets were round-trip
tickets, the respondent and the child did not return to the United States on the return date specified on the
tickets. Both parties started custody proceedings, the petitioner in New Jersey and the respondent in
Israel. The petitioner submitted a request for return of the minor to New Jersey under the Hague
Convention. Thelsrageli family court accepted the petitioner’ s request for return of the child to the United
States, holding that he was removed from his regular place of residence and wasillegally prevented from
returning to it. This determination was reversed by the district court.

Decision of the Supreme Court:

In accepting an appeal onthe decision of the digrict court, Justice Beinish analyzed several aspects
of the Hague Convention. She hdd that the court’s role in handling requests under the Convention was
viewed as “ putting out fires” or the provision of “first aid,” for the purpose of nullifying the results of
the abduction and preventing the abductor from benefitting from the abduction by returning the status quo
prior to the abduction. According to Justice Beinish, the Convention presumes that any court by virtue
of its nature and itsjudicial role will do the utmost to make sure that the abducting parent will not benefit
from the aduction. The court will refrain from ordering the return of an abducted minor, only in rare
cases enumerated by the Convention, such as high probability of physicd, psychologicd, or other harm
to the child. Determination of the custody should rely on the best interest of the child. The latter,
however, isto be decided by the court in the country of habitual residence and not by the court in the
country to which the child was abducted.

In the circumstances of the case, Justice Beinish held that the respondent abducted the child. The
date of the return ticket was the date of the “ abduction” for the purpose of implementation of the Hague
Convention. Therewasinsufficient evidence to conclude that the petitioner gave up hisclaim tothe return
of hischild. In her decision, Justice Beinish recognized the anguish of the mother who wished to continue
her lifein Israel, supported by her family and in the social and cultural environment with which shewas
most familiar. The Convention, however, does not recognize these circumstances as justification for not
returning the minor to the United States. Although holding that the child should be returned, the Court
recommended that the parties reach an agreement rather than continue litigation.

* Appeal Request 7994/98, 99(2) Takdin-Elyon (Juridisc)1472 (5759/60-1999).
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E. Exception to Return: Consent to Illegal Removal or Giving up Rights of Custody

Roni Gabai et al. v. Efrat Gabai.*® Decision rendered on March 21, 1994 to return a child to the
United States.

Facts:

Thefirst petitioner and the respondent were Isragli citizens and residents when they were married
inlsrael. They immigrated to the United States and acquired United States citizenship (in addition to their
Israel citizenship). Their two children were born in 1981 and 1987 and raised in the United Sates. In
1992, the family arrived in Israel on round-trip tickets to spend the summer in an apartment they had
bought the year before. The partiesreturned to New Y ork as planned, allowing their minor child to extend
his stay in Israel. The petitioner, who suspected that his wife was committing adultery, misled her by
claiming that he had to return to Israel to tend to somefinancial matter. In fact, he consulted an attorney
thereto initiate divorce proceedings in Israel. During that visit he did not visit his child. Upon returning
to the United States, he falsely convinced his wife that they must leave the United States to escape
prosecution for tax evasion. Believing the petitioner, the respondent consented to leave the minor child
in Israel for an additional period of time and even requested that the child be registered at a schoal in
Israel. The petitioner then had her sign a document, according to which she consented to arrive in Israel
within 12 days, and allow him to take the children to Israel, or lose al her property. Two days later the
petitioner arrived in Israel and initiated divorce proceedings in the rabbinical court including a suit for
custody of the children, child support, and division of property. The rabbinica court ordered temporary
custody of the minor with the petitioner in Israel and a stay of the child’'s exit from the country.

The respondent and her daughter (the second child) stayed in New Y ork in a grave economic and
emotional state. She filed for return of the minor child under the Hague Convention, but avoided travel
to Israel for fear she would be prevented from leaving the country under the proceedingsin the rabbinical
court. The respondent mother tried to take the minor child out of Israel, but failed because of the stay
injunction. The child was taken by the petitioner and resided at the petitioner’s parents’ home in Israel.
The respondent talked with her son on the phone and agreed that he would register for school in Israel so
that he would not be harmed.

Decision of the Supreme Court:

Chief Justice Barak rejected the petitioner’s claim that the mother gave up her rights of custody
of the child. Consent or giving up rights under Section 13(a) of the Convention is a one-sided legal action
which requires its receipt by the other parent. It is based on a subjective parental wish manifested by the
parent’ s behavior. Consent or giving up rights made under error, fraud, coercion, or duress are voidable.

The Court recognized the United States as the place of habitual residence of the minor prior to his
arrival inlsrael. There heresided, was educated, and raised. In the circumstances of the case the mother
only consented to atemporary stay of the minor in Israel while constantly expressing her wish to have him
returned to the United States. The purchase of the apartment reflected a financial investment, but not an
act of settling in Israel. The fact that the child was registered to a school in Israel did not signify a
surrender of the right to animmediate return of thechild. Moreover, the mother’s written consent to the
taking of her children to Israel was taken fraudulently, because her husband knew well that her signature

“° Civil Appeal 7206/93, supra note 1.
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did not reflect her will to leave the minor in Israel permanently.
The Court ordered the return of the child to his mother in the United States.

F. Exception to Return: When the Return of a Child Contradicts Israel’s Fundamental
Principles

Exceptions to implementation of the general rule regarding the return of abducted children are
interpreted very restrictively. However, in accordance with article 20 of the Convention, when the court
is satisfied that the return of achild contradicts I sragl’ s fundamental principles, Israeli courts could refuse
areturn of achild. One such case iswhere the child sreturnisrequested to a country whichwould sever
his contact to the other parent. This holding was made by the High Court of Justice in reference to
decisions made by Spanish courts in the matter of John Dow v. The Minister of Foreign Affairs, the
Minister of Justice, the Attorney Gener al and two others.** The decision exemplifiesthe extent of injustice
to the parties and to the child which may result from manipulation and deception by abducting parents.

John Dow v. The Minister of Foreign Affairs, the Minister of Justice, the Attorney General and
two others. Decision rendered on July 1, 1999.

Facts,

The petitioner (the husband) married the respondent (the wife) in Israel in a Jewish ceremony.
The coupleresided in Israel. Following the birth of their daughter, the relationship between the spouses
deteriorated. The respondent sued the petitioner for alimony in the district court. The petitioner, on his
part, filed for divorce at the rabbinicd court. As part of the proceedings before the latter court, the
petitioner initiated a proceeding aimed at declaring his wife asisha moredet (“ rebellious” wife).* At the
time al these proceedings were pending before the Israeli courts, the respondent and her daughter
disappeared. They were found half a year later in Barcelona, Spain, residing in proximity to the wife's
relatives, among whomwasMr. M., thewife’ suncle, who at the time served as Honorary Consul of Israel
in Barcelona. During the search for the mother and daughter, the rabbinical court issued an ex parte
injunction for the wife to return the child to Israel and transfer custody of the minor to the petitioner.
After thediscovery of their whereabouts, the petitioner requested the I sragli authoritiesto start proceedings
under the Hague Convention.

The Spanishfamily court in Barcelona rejected thelsradi request for return of the minor to Israel.
An appeal lodged by therespondent to the Spanish Court of Appeal was also rejected. Both courts applied
article 20 of the Convention in deciding that the transfer of the custody of the child from the mother to the
father was against the basic principles of Spanish law and that the child would be severely harmed if the
mother were declared a rebellious wife and, as a consequence, lose all her custodial rights. Custody of
the child was given to the wife, while the petitioner was awarded very limited visitation with his daughter
under difficult conditions: not conducive to establishing any meaningful parent-child relationship.

“ High Court of Justice 4365/97, 99(1) Takdin-Elyon 7 (5759/60-1999).

42 According to Jewish law, isha moredet is a wife who persistently refuses to cohabit with her husband either because of anger or
quarreling, or for other reasons offering no legd justification, or because she cannot bring herself to have sexua relations with him and can
satisfy the court that thisis for genuine reasons, which impel her to seek adivorce. In both cases, the moredet immediately loses her right to
maintenance, and in consequence thereof, her husband losesthe right to her handiwork since he is only entitled to this in consideration of her
maintenance. Ultimately, this may lead to adivorce. See M. Elon, The Principles of Jewish Law 381 (Encyclopaedia Judaica, 1975).
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In hissuit, the petitioner requested that the Court order the Israeli authoritiesto resort to any legal
or diplomatic means to change the Spanish ruling in the matter. The petitioner also requested assistance
in financing legal representation, a psychologist, and an interpreter in Spain for the purpose of
guaranteeing the return of the minor to Israel.

Decision of the High Court of Justice:

The Supreme Court reviewed the decisions of the Spanish courts in the process of evaluating the
petitioner’s claim. Justice Cheshin concluded that the Spanish courts decisions were detrimentally
influenced by a fase document signed by the wife'suncle, Mr. M., on formal stationery of the Israeli
Consulate. The document purported to describe the consequences of the potential declaration of thewife
asisha moredet by thelsraeli rabbinical court. According to the statement, such adeclarationwould result
in the full and lifelong disconnection between the mother and her child.

Justice Cheshin held that the Israeli court, faced with proof of a similar rule applied by another
country, would decide the same way the Spanish courts did in this case. He stated the following:

an lsraeli court would not even imagine, under Israeli law, to “extradite” a child to a
country which is about to disconnect him from his mother only because of a quarrel
between the mother and the father.*

Thus, the Spanish courts applied ajust rule. The problem, though, was that they were misled by
Mr. M’s statement. The statement by the wife’'s uncle was provided without authority or permission.
Not being an expert on the Israeli legal system, Mr. M. was not authorized to provide such a legal
opinion. Such a document would not be admissible in Israeli courts. Moreover, the statement was
completey false. A declaration of awife asisha moredet has no bearing on her rights toward her children.
The implications of such a declaration may only affect the relationship between the husband and the wife,
mostly in financial issues, and not her custodial or visitation rights. A legal opinion explaining the
meaning and implications of such a declaration was submitted to the Barcelona Court of Appeals by the
Chief Rabbi of Israel, who served as the president of the Rabbinical Court of Appeals, a person who was
regarded as the top rabhinic legal authority on the subject in the State of Israd. The Spanish Court of
Appeas, however, refused to accept into evidenced the Chief Rabbi’s expert opinion.

As to the specific remedies requested by the petitioner againg Israeli authorities, the Court
concluded that such are not normally provided. Justice Cheshin recognized that the Ministry of Foreign
Affars could not have foreseen the irresponsible action of Mr. M. Once the false statement was made,
the Ministry should have resorted to stronger measures in order to contradict the gatement in Mr. M.’s
document. According to the Court, this would have prevented a personal harm to the petitioner, and a
harm to the State of Israel, which was falsely identified as a backward country which removes custodial
rights from a mother due to controversy with the father. Considering that Mr. M. resigned from his
voluntary post as an honorary consul, that the Ministry of Justice in Israel assisted and continue to assist
the petitioner, and, asthe nature of the remediesrequested, the Court rejected the petition. However, the
Court expressed its wish that the Spanish courts would revisit the case in total disregard of the statement
issued by Mr. M.

“* Translated by the author, Ruth Levush.
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G. Rejection of Claims: That Terrorist Attacks Pose “A Grave Risk” Within the Exception
Under article 13(b). Official Position of Israel’s Central Authority

A recent document submitted by the Office of the State Attorney to a foreign Central Authority
in connection with a specific case reflects Israel’ s position on rejecting claims that “ Israel is a war zone
and the return of children abducted from Israel would expose them to physical or psychological harm or
otherwise place them in an intolerable situation.”*  The document analyzes foreign courts relevant
holdingsin the United States, Denmark, Canada, France, Argentina, England, Germany and Belgium, and
concludes that “although the courts, in interpreting the Convention have not proposed a uniform
interpretation of “ graverisk of harm” (within the exception to return provided by article 13(a)), it is clear
that the harm must be grave, not just serious, and must demonstrate imminent danger to the child prior
to the resolution of the custody dispute.”

The document rejects the general claim that terrorist actsin arequesting country make it unfit for
posing “grave risk of harm” to abducted children. It states that “ after the recent events in the United
States, terrorism today is a worldwide problem, with terrorist attacks being perpetrated against civilians
in many countries . . . under the Convention, the issue is not which country is the ‘safest’ or ‘the best’
country for the child (that determination should be madeinthe country of habitual residence of the child),
the issue is which country is the child’ s home.”

The document further states that Israel is not at war and is not a war zone. In spite of events of
terrorism in the past 3 years,

“lsraeli citizens and residents continue to lead normal lives and to go about their daily
business. Shops and businesses continueto operate as normal. Kindergartens, schoolsand
universities have remained open continually. ...there continues to be a steady stream of
people wishing to immigrate to Israel from various countries.. . . .It is noteworthy that
the Israeli Central Authority has processed a significantly greater number of incoming
cases (abductions to Israel) in the pagt three yearsof unrest, than in the same period prior
to the current intifada. This would be an unlikely statistic for a ‘war-torn’ country.”

IV. Law Enforcement System

The Execution Law, 5727-1967,* as amended, regulates the enforcement of court decisions for
the "surrender of aminor.” The law provides.

62. (8) Where the judgment directs that a minor will be surrendered, or that contact,
interviews or communication between the parent and the minor child not in his custody
will be enabled or that anything else will be done in connection with the minor, the
Execution Officer will take all steps required for the execution of the judgment, and for
that purpose he will avail himself of theassistance of awd fareofficer, within the meaning

4 A position paper dated 11/12/03 and signed by Irit Kohn, Director, and authored by Leslie Kaufman, Senior Deputy to the State
Attorney, of the Department of International Affairs, Office of the State Attorney, Ministry of Justice, State of Israel to a foreign Centra
Authority regarding Hague Convention Application. A copy of the paper was received by this author and is available upon request.

%21 LS| 112 (5727-1966/67).
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of the Welfare (Procedure in Matters of Minors, Sick Persons and Absent Persons Law),
5715-1955.%

(b) Where the Execution Officer finds that the judgment can only be executed against the
will of the minor and, in his opinion, the minor is capable of understanding the matter,
or where the execution of judgement involves other difficulties, the Chief Execution
Officer may apply to the court which gave the judgment for directions.

Although requestsfor stay of enforcement (until afinal decision in anappeal is made) can befiled,
the courtsnormally do not grant such saysin cases wherethereis no clear chance for winning on appeal.
This policy is based on the essence of the Convention itself, which is designed to return children
immediately to the country from which they were kidnaped.*’

V. Legal Assistance Programs
Israel has made a reservation on article 26 of the Convention. Accordingly:

[t]he State of Israel hereby declares that, in proceedings under the Convention, it will not
be bound to assume any costs resulting from the participation of legal counsel or advisers
or from court proceedings, except insofar as those costs may be covered by its system of
legal aid and advice.”®

Legal aid is provided to those applicants who would qualify in their own jurisdiction.”® Clients
resorting to private attorneys are usually charged $10, 000, exclusive of taxation at 17%, or moreto handle
the case in the family court. Appeals are billed separately.® The party held liable by the court for the
abduction may be ordered to cover legal and related expenses, such as hotel stay and travel expenses of
the injured party.

VI. Conclusion

Following its adoption of the Hague Convention on the Civil Aspects of International Child
Abduction, Israel incorporated the Convention into its domestic law and passed implementing regulations
to enable proceedings under the Convention. A study of relevant court decisions and statistical data
indicates an overall compliance with the obligations under the Convention.

According to Israel' sMinister of Justice, neither the actual implementation of the Convention, nor
the policy of his office and the Office of the Attorney General include any reference to the religion of the

“© 9 LSl 139 (5715-1954/55).
47 Lifmanovitz v. Kovaliakov, supra note 21.

8 http.//www.hcch. net/e/status/stat28e.htm.

“° A. Hutchinson et al., 2 INTERNATIONAL PARENTAL CHILD ABDUCTION (1998).

0 1d.
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minor or the parents.®* Return will be denied only under the limited reasons enumerated by the
Convention.

Prepared by Ruth Levush
Senior Legal Specialist
November 2003

. Minister of Justice Z. Hanegbi, in a 1998 response to a Condituent Request, available at
http://www1. knesset. gov.il/tgl/ mark1/H0000680. html.
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ITALY
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

Italy ratified and implemented the Hague Convention on the Civil Aspects of International Child
Abduction (hereafter the Convention), on October 25, 1980, through Law No. 64 of January 15, 1994.*
Following ratification, the Convention entered into force in Italy on May 1,1995.2

I. Domestic Laws and Regulations Implementing the Hague Convention

According to article 3 of Law No. 64, the Central Office for Juvenile Justice at the Ministry of
Justice has been designated the Italian Central Authority pursuant to article 6 of the Convention. In the
discharge of itsresponsibilities, the Central Authority availsitself, whenever necessary, of the assistance
of astate attorney (Avvocatura dello Stato), aswell as of the Juvenile Services of the Justice administration
(Servizi minorili). It may further request the cooperation of any public administrative body, the police,
or any agency or authority whose objectives correspond with the functions entrusted to the Central
Authority under the Convention.

Any judicial documentsfor the implementation of Law No. 64 inthejudicia proceedingsinitiated
at the request of the Central Authority are free of any charge or fee, including the stamp duty and
registration tax.

Applications for the return of aremoved child or for securing the effective exercise of the rights
of access arefiled through the Central Authority pursuant to articles 8 and 21 of the Convention; however,
the interested party may apply directly to the appropriate authorities, according to article 29 of the
Convention.®

According to Law No. 64, the ltalian Centrd Authority, having made the necessary preliminary
investigations, must expeditiously send al documents to the public prosecutor attached to the Juvenile
Court where the minor was found, to make an urgent request to this court to order the return of the minor
or the effectiveexercise of therightsof access. Thedate of the hearing in chambersis set by the presiding
judge and is communicated to the Central Authority. The applicant isinformed by the Central Authority
of the date of hearings so that he may appear, being responsible for his own expenses, and may be heard.
The Court should issue a decision within 30 days from the date the application was received. The person
caring for the minor, the public prosecutor, and, when appropriate, the minor must be heard.

The decree of the Court isimmediately enforceable. Thefiling of an appeal tothe Supreme Court
(ricorso per Cassazione) does not stay its enforcement. The public prosecutor, with the cooperation of

' GAzzETTA UFFICIALE DELLA REPUBBLICA ITALIANA [officid law gazette of Itdy, G.U.] No. 23 of Jan. 29, 1994, Ordinary
Supplement.

> G.U. No. 97 of Apr. 27, 1995, Ordinary Supplement.

® Law No. 64, art. 7.
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the Juvenile Services of the Justice Administration when needed, provides for the enforcement of the
decisions of the Court and immediately informs the Central Authority.

II. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

Under Italian penal law, removing a child under the age of 14 from the custodia parent, a
guardian, or from anyone having supervision or custody of a child, or detaining a child against the will
of those persons, constitutes a crime punishable (on complaint of the offended party) by imprisonment
from 1 to 3 years. Removing or detaining a minor who has atained the age of 14 without the minor's
consent entails the same punishment.*

The crime may be committed by anyone, including the parent who does not have custody rights
over the minor, and by either one of the two parents, inasmuch as parental authority isexercised by mutual
agreement of both parents, according to article 316 of the Civil Code.® Furthermore, when the removed
or retained child is also deprived of his personal freedom, the perpetrator of the crime may also be subject
to the provisions of article 605 of the Penal Code on abduction (sequestro di persona) and may be subject
to more severe punishment.®

B. Parental Visitation

Family relations and the resulting rights and obligations, whether the parents are married or
unmarried, as well as guardianship, adoption, separation, and divorce, are regulated by numerous
provisions of the Civil Code and by special legislation.’

Parental authority is exercised by the mutual agreement of both married parents.® The same
criterion applies to unmarried parents who live together. When unmarried parents do not live together,
parental authority normally belongs to the parent with whom the child resides, but the judge, in the
exclusiveinterest of the child, can provide otherwise. Thejudicial authority can also exclude both parents,
whether married or unmarried, from the exercise of the parental authority and provide for the appointment
of aguardian.®

Civil courts (tribunali) deciding cases of separation or divorce provide for the custody of children.
They also provide for access rights for the parent not entitled to custody and adopt any other measure
relating exclusively to a child’s moral and material interests. The courts establish the extent and the
manner of the non-custodian parent’ s contribution to the support, education, and rearing of the child. The

* See art. 574 of the Italian Penal Code, in T. Padovani, ed. Copice PENALE (Milano, Giuffre', 1997).
°1d. at 2089 and 2091.
°1d. at 2091 and 2179.

" See Law No. 184 of 1983, as amended, on Adoption and Custody of minors; and Law No. 898 of 1970, as amended, on the
Dissolution of Marriage, in F.Galgano, B. Inzitari, ed. Copice CiviLE E LEGGI CoMPLEMENTARI [Civ. C.] (Padova, CEDAM, 2002/2003).

®1d. Civil Code, art. 316.

° 1d. Civil Code art.155, 317, 317 bis, 330, and 343.
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parent may petition the court if he deems that decisions prejudicial to the interest of the child have been
adopted.

III. Court System and Structure — Courts Handling the Hague Convention

Competence in matters pertaining to family relations, guardianship, adoption, and custody of
minors, as well as to separation and divorce, belongs to Juvenile Courts (Tribunali per i minorenni), to
Civil Courts (Tribunali ordinari), and to Guardianship Judges (Giudici Tutelari). In a few special
situations pertaining to suspension or loss of parental authority in connection with penal matters,
competence belongs to the Penal Courts. Appeals are heard in the Court of Appeals.

Applicationsfor the enforcement of the provisions of the Convention are submitted, according to
Law No. 64 (see Part 1) to the Juvenile Courts, which are part of the Itdian judicial system. Ordinary
magistrates, aswell as honorary magistrates sdected from among citizens for their expertise in the fields
of biology, psychiatry, criminal anthropology, education, and psychology, and who have distinguished
themselves in community service, sit on these courts.

These Courts avail themselves of the cooperation and assistance of the Juvenile Services of the
Justice Department and of the welfare services instituted at the local government leve for all the needs
of minors, for their support and protection, aswell asfor emotional and psychological assistance to them.

IV. Law Enforcement System

Enforcement of Italian court orders in Hague Convention cases is carried out by the Public
Prosecutor (see Part I). It has been pointed out that in the event that an abductor refuses to comply with
the order, it becomes the duty of the Chief Public Prosecutor in the region of the child' s residence to ask
the police Minor Division for assistance in removing the child, usualy with the support of social
services. '

Under the provisions of the Italian System of Private International Law,*" any judicial rulings by
foreign authoritiesrelating to the existence of family rel ations are effectivein Italy if they have been issued
by the authorities of the state to which reference is made in the Italian law, provided that they do not
conflict with the requirements of public policy and provided that the fundamental rights of the defense have
been complied with.

Regarding determinations pertaining to the custody of a child, a recent ruling of the Italian
Supreme Court (Corte Di Cassazion) needs to be considered.

In 1997, the Italian Supreme Court decided an appeal in a case of removal of achild by his father
from Austrdia to Italy, and upheld a Juvenile Court's decision that ordered the immediate return, in
application of the Convention, of the removed child to his mother, who had been assigned custody of him
by an Australian family court.*

¥ See A. Hutchinson and H. Straight, INTERNATIONAL PARENTAL CHILD ABDUCTION, (Family Law, Reunite, 1998) at 135.
* Law No. 218 of May 31, 1995, G.U. No. 128 of June 3, 1995, Ordinary Supplement.

2 Corte Di Cassation, Decision No. 507 of January 18, 1997, in RivisTA Di DIRITTO INTERNAZIONALE PRIVATO E PROCESSUALE,
No. 1 (1998), at 145-149.
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The Supreme Court rejected challenges of congtitutional illegitimacy of Italian Law No. 64
implementing the Convention, on the consideration that the Convention aims at the protection of minors
from the wrongful behavior of their parents or relatives independently of any control over the merits of
the case by the authorities of the requested contracting state.

Having acknowl edged the Convention's primary purpose, namely the protection of the minor from
the harmful effects of wrongful removal or retention in breach of custody rights, the Court underscored
the fact that the main objective in such casesis to discourage any form of "legal kidnapping" by a parent
or relative. Thisis done by providing forms of protection that attempt, above all, to re-establish the pre-
existing conditions and to neutralize any interest of the perpetrator of the removal or retention to obtain
through wrongful behavior any beneficial effect from forum shopping.

The Court excluded any conflict with article 30 of the Constitution, which pertains to parents
rights and obligations to support and educate their children, on the basis of two considerations: that the
Convention isaduly accepted international instrument, whose functionistheeffective protection of minors
against wrongful behavior of parents or relatives; and that the limitationsimposed on the requested state' s
judicial authority pertaining to any control over the merits of the case are not applicable when it is
determined that a serious risk exists, that the child would be exposed to physicd or psychological harm
or would be placed in an intolerable situation upon his return.

The Court stated that only in the presence of such arisk may Italy's judicial authority refuse to
resore custody and review the merits of the case. The existence of asituation of risk, the Court observed,
was not invoked by the removing parent, and the condition that alows the judicial authority to ascertain
whether or not the child objects to being returned was not met.*?

The Court went onto clarify that in the Italian system the decision to return the child, as such, is
not even potentially capable of conflicting with the decision to be issued in the separation case between
the two parents pending before an Italian court.

In the same decision, the Court also confirmed that Hague Convention-related cases are
adjudicated by the court at the place where the minor isfound, pointing out that such alegislative solution
regarding territorial competence is not a novelty, but rather is found in the Law on Adoption as well.**

V. Legal Assistance Programs

Legidation enacted in 2002 contains provisions on legal aid in criminal, civil, administrative, and
tax related proceedings.” There is no automatic right to legal ad. It is granted, upon request, only to
individuals who are able to prove that they have minimal income. The law applies to citizens, and to
foreignerslegally residing in Italy, aswell asto stateless persons. Article 25 of the Convention applies.

** The Convention, art. 13.
** Qupra note 7.

** G.U. No. 139 of June 15, 2002.
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VI. Conclusion

With the ratification and implementation of the Convention, Italy has provided its legal system
with an instrument whereby it can confront situations of great social relevance, such as abduction of
minors, frequent in modern industrialized societies.™

The Italian implementing legislation has fully adhered to the principles contained in article 2 of
the Convention, which requiresthe use of the most expeditious procedures available in cases of abduction
of minors. The implementing legislation mandates proceedings in chambers, imposes a short term for
deciding the case, and limits appeds to a petition to the Court of Cassation (Supreme Court). Such a
petition, however, does not stay the enforcement of the lower court’s order.

Judging from the decision discussedin Part IV of thisreport, and subsequent ones,"’ it appearsthat
the rulings of Italian courts strictly adhere to the spirit of the Convention, which is aimed at the protection
of children, a concern of paramount importance in matters relating to their custody.

Prepared by Giovanni Salvo
Senior Legal Specialist
October 1999

Updated November 2003

** According to information provided by the Itdian Central Authority, in the first semester of 2003 Italy had atotal of 63 cases, of
which 38 were activated by the Italian Central Authority (10 towards the U.S.) and 25 activated by foreign authorities (2 by the U.S.), at
www.Giustizia.it.

" Qupra note 12. See also the following decisions of the Corte di Cassazione: N0.10090 of 1997, in RivistA Di DIRITTO
INTERNAZIONALE PRIVATO E PROCESSUALE (RDIPP) No. 4 of 1998; No.70 and No. 3767 of 2001(RDIPP No. 1 of 2002); No. 11999 and No.
13823 of 2001(RDIPP No. 2 of 2002); No. 2748 of 2002(RDIPP No.3 of 2002); No. 299 of 2002(RDIPP No.1 of 2003).
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LUXEMBOURG
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

The Hague Convention on the Civil Aspects of International Child Abduction was signed by the
Grand-Duchy of Luxembourg on December 18, 1984. It was ratified on October 8, 1986, with the
reservation according to article 42 of the Convention, that the Grand-Duchy of Luxembourg will not be
bound to assume any costs referred to in article 26, paragraph 2, of the Convention, resulting from the
participation of legal counsel or advisers or from court proceedings, except insofar as those costs are
covered by the Luxembourg system of legal aid and advice. The Convention entered in force for the
Grand-Duchy on January 1, 1987.*

I. Domestic Laws and Regulations Implementing the Hague Convention

In accordance with article 6, paragraph 1, the Grand-Duchy has designated as the Central
Authority the State Procurator-General, Batiment de Justice, 1450 Luxembourg, 12, Céte d'Eich.

According to the Constitution of the Grand-Duchy of Luxembourg,? the Convention became part
of the legal system of the Grand-Duchy upon its approval by Parliament, its ratification, and its
publication. The courts will apply it whenever called upon to do so.

II. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

For a decison relating to the wrongful removal and retention of a child, the competent court is
the District court (Tribunal d’arrondissement) where the child resides or is found, and this court is also
competent in proceedings under the Hague Convention. The proceedings are governed by the provisions
of the Code of Civil Procedure.®

Child abduction may also be prosecuted under articles 368-et. sea (Abduction of Minors) of the
Criminal Code.* Abduction of aminor is punishable by imprisonment from 1 to 5 years and a fine from
€251 to € 5,000 (US$316 to $6,332). For abduction of a minor below the age of 16, the punishment is
imprisonment from 5 to 10 years. |f a minor younger than age 16 consented and voluntarily followed the
abductor, the punishment is imprisonment from 6 months to 3 years and a fine from €251 to €2,000.

' Law of May 16, 1986, on the Approval of the Convention, MEMORIAL A-41, M ay 24, 1986, p. 1379, rectified in MEMORIAL A-63,
Aug. 20, 1986, p. 1808, further rectified in MEMORIAL A-79, Oct. 6, 1986, p. 2064.

? Constitution of the Grand-Duchy of Luxembourg of Oct. 17, 1868, consolidated text of June 2, 1999, MEMORIAL A-63, June 8,
1999, p.1401, art. 37. Central Service of Legislation, 2001.

* New Code of Civil Procedure, Law of Aug. 11, 1996, Decree of Aug. 3, 1998, MEMORIAL A-64, Aug. 17,1998, p.1106, arts.1108-
1116. Consolidated text of Nov. 1, 2003.

* Criminal Code, Law of June 16, 1879, consolidated text of Nov. 1, 2003, Ministry of Justice, Luxembourg, 2003.
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If the abduction is committed by the father, mother or others to take the minor from the person who has
custody or in breach of ajudicial order, the punishment is imprisonment from 8 days to 2 years and/or
afine from € 251 to £€2,000.

B. Parental Visitation

For adecision relating to parental visitation, the competent court will be the District court where
the child resides or is found. This court will also be competent in proceedings under the Hague
Convention. The proceedings are governed by provisions of the Code of Civil Procedure.®

III. Court System and Structure — Courts Handling the Hague Convention

General trial courtsin civil matters are the District courts (Tribunaux d’arrondissement), one in
each territorial district. Appeal against their decisons goes to the Court of Appeal (Cour d appel), which
also has specified trial jurisdiction. Decisions of the Court of Appeal, as well as those of the District
courts, are subject to annulment by the Court of Cassation (Cour de cassation) for breach of law. Trial
courts in child-return proceedings, visitation, and enforcement of related orders under the domestic
L uxembourg law, as well under the Hague Convention, are the District courts.® In criminal matters, the
structure is identical.

IV. Law Enforcement System

The District courts enforce ther decisions. Decisions not subject to further remedy ae
immediately enforceable. Thisis done by court bailiffs and the police.

V. Legal Assistance Programs

The office of the State Procurator-General is entrusted with legal assistance under the Hague
Convention. Further assistance can be obtained from the court in legal proceedings.’

VI. Conclusion

The Grand-Duchy of Luxembourg isin full compliance with the Hague Convention. The powers
under the Convention are exercised by the Central Authority, the State Procurator-General, and the
pertinent courts.

Prepared by George E. Glos
Specia Law Group Leader
November 2003

® SQupra note 3.
¢ 1d.

" Law of Aug. 18, 1995, on Legal Assistance, MEMORIAL A-81, Oct. 3, 1995, p. 1913, and Regulation of Sept. 18, 1995, on Legal
Assistance, id. at 1916.
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REPUBLIC OF MACEDONIA
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

Republic of Macedonia ratified the Hague Convention on International Child Abduction on
December 1, 1991. Macedoniais one of the former republics of the Federal Republic of Y ugoslaviathat
gained its independence from Y ugoslavia over a decade ago. Macedonia does not have a law that would
specifically regulate the applicability of the Hague Convention to the Republic of Macedonia and establish
procedures that need to be followed by the government authorities, as well as Macedonian citizens, in
order to apply the Convention domestically. Therefore, in order to determine how the Convention could
be applied to Macedonia, one hasto look at the Macedonian Constitution, aswell as other pertinent laws.

I. Domestic Laws And Regulations Implementing The Hague Convention

Asinmany other European Constitutions,* the Constitution of the Republic of Macedonia contains
a provision that states that international obligations entered into by Macedonia have universal domestic
application and are a part of thedomestic legal system. International treaties that Macedonia entered into
are equal to Constitutional laws and have a superior status in the domestic legal sysem. In other words,
international treaties that have been ratified by M acedonia are self-executing and cannot be repudiated or
altered by an internal Macedonian law. Any internal law that does not comply with international
obligations ratified by Macedoniaisinvalid. Thisisalegal principal that is fundamentally different from
the legal doctrine that dictates that the newer law would prevail (a doctrine followed by, e.g., the United
States). However, in order to attain the status of the superior or Constitutional law, an international
obligation in question should comply with the requirements of the Macedonian Constitution.> Given the
fact that few Macedonian laws directly address issues regulated by the Convention, the provisions of the
Convention should be regarded as the internal law of the Republic of Macedonia and construed as such.
The Convention could be relied upon in any legal action commenced in Macedonia with regard to child
abduction and other related issues.

Asatributetoits Socialist past, the Constitution of the Republic of Macedoniacontainsaprovision
that states that the state takes particular care and protection of the family.® It is stated in the Constitution
that Macedonian laws regulate legal relationships in the family and marriage. The Constitution of the
Republic of Macedonia determines the rights and duties of the parentsin caring for the upbringing of their
children. According to the Law on the Family, parenthood could be established by birth or adoption.
Under the Macedonian laws, parents have aduty to care for the upbringing, care, health, preparation for
independent life and work, education, training and development of work capabilities of their children.

The Constitution also provides for the special assistance from the state to the parentless children.

" KONSTITUTSIA ROSS ISKOI FEDERATSII [Constitution of the Russian Federation] [Konst. RF (1993), translatedin VL ADIMIR
V. BELYAKOV &WALTER J. RAYMOND, CONSTITUTION OF THE RUSSIAN FEDERATION (1994).

*M acedonian Congtitution, art. 118, available at http:// mirc.org. mk/list.htm.

®|d. art. 40.
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In accordance with the principle tha both parents are responsible for the raising and devel opment
of their children, the parents have equal rights and dutiesin regard to their children. If oneof the parents
is deceased or unknown, or his parental rights were taken away, the parental right is exercised by the
other. While exercising parental rights, parents have to act in conformity with the needs and interests of
the children. In case of disagreement between the parents in the exercise of the parental right, the Center
for Social Work decides the issue.

The principle of responsibility of both parentsfor their children isreflected in the proceedings for
marital disputes. At the reconciliation hearing, as well as during the divorce proceedings, when the
marital partners have common minor children, the court is obligated to cooperate with the social work
organs in reaching an agreement for maintaining, educating, and supporting the children. When a
marriage isdissolved by mutud agreement and there are minor children, an agreement on the manner of
exercising the parental rights is submitted for the records of the competent court. When assessing the
agreement, the court is obliged to obtain an opinion from the competent social work organ, and if it
determines that the agreement is contrary to theinterests of the children, it will refuse to grant the divorce.

The Law on the Family foresees the possibility, if thisisrequired by the interests of the child, for
the parents to entrust the child to a third person or to place him in an appropriate institution. If the
parents, or the parent, who has custody of the child, are absent from their residence for along period of
timefor justified reasons and they do not take the children along, the children may be entrusted to another
person, provided that the Center for Social Work previously approves such an accommodation.

A. Return Requested From Abroad

Under the Law on Internal Affairs of Macedonia, the Ministry of Internal Affairswill be the main
point of contact for a foreign person or government from another country applying for the return of a
minor. As described in the pertinent provisions of the law, the Ministry will cooperate and exchange
information with foreign police and administrative bodies, as well as organizations from other countries
and international organizations.*

B. Return Requested From Macedonia

When a return is requested from Macedonia, pertinent provisions of the Law on General
Administrative Procedures will apply.® This Law states that when legal assistance is being asked from
foreign agencies, Macedonia is to follow the provisions of international agreements that are valid for the
particular situation.

I1. Domestic Laws Regarding Child Abduction And Parental Visitation

Macedonian laws provide for parental visitation and alimony after the divorce of the parents of
achild.® Thetypical issuesthat arise after the divorce are the physical custody of achild, parent’s ability
to maintain relations with a child, and the support that a child will need to receive after the parents are
divorced. Under Macedonian law, the court order will state who should get legal custody over a child

* Law on Internal Affairs, art. 44, available at http://mirc.org. mk/list.htm.

*Law on General Administrative Procedure, art. 38(1), available at http://mlrc.org. mk/list.htm.

® Family Law Report, available at http://www.seeline-project.net/FamilyL aw/Y ugoslaviaFL . htm#4.5.
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after the divorce has been granted. The courts must try to consider the best interest of the child (best
interest rule) in decisions concerning custody. Macedonian courts are authorized to make one of the
following decisions: one of the parents could be awarded child custody; if there are severa children,
siblings may be separated and custody will be given to both parents; or parental rights may be terminated
and children will be transferred to a third party (e.g., foster parents). However, no matter what decision
is made by the court, the court must apply the “ best-interest” test in every case. Court orders awarding
parental custody are not final and could later be challenged and reversed. Therequest toterminaea court
order may come from either parent or the Center for Social Welfare.

Macedonian law also states that a parent who was not awarded custody of a child still has a right
to maintain a relationship with his children. Generally, it isup to the former spouses to set up conditions
for visitation. However, if they fail to reach an agreement, the court would make an appropriate decision.
Under Macedonian laws, parents also have a duty to provide support to their children after the divorce.
The court must decide on thelevel of support, particularly in regulating theduties of the parent who didn’t
get custody.

Whenissuing the divorce decree, the court shall decide onthe maintenance, education, and support
of the children. If the parents have not reached an agreement on this, or if their agreement does not
conform to the interests of the children, the court will obtain an opinion from the Center for Socia Work
and investigate all circumstances. The court will decide whether the children will remain with one parent,
some will remain with the mother and some with the father, or all of them will be entrusted to a third
person or institution. The parent who does not win custody has the right to maintain personal relations
with them, unless the court determines otherwise, considering the interests of the children.

The Criminal Code sanctions the maltreatment and neglect of children in severa articles.
Murdering achild at birth (article 127) is prohibited, asis causing a child to commit suicide and assisting
in suicide (when this act is done to an adolescent) (article 128 (2)); kidnapping (when this act is done to
an adolescent) (article 141 (2)); sexually attacking achild (article 188); raping a child through the abuse
of position (whenthis act is done to an adolescent) (article 189 (2)); seducing, prostituting, and permitting
sexual acts to transpire (article 192); cohabitating with an adolescent person (article 197); abducting an
adolescent (article 198); changing afamily condition (article 199); neglecting and mistreating an adol escent
(article 201); neglecting obligations to support children (article 202); neglecting family obligations (article
203); having incestuous relations (article 194); serving alcoholic drinks to an adolescent (article 204);
intermediating prostitution (if it is done to an adolescent female person) (article 191); showing
pornographic material (article 193); and abandoning a helpless child (article 200).

The Criminal Code forbidsthe sale, trade, and kidnapping of persons, including minors. Forcing
an adolescent into a slave relationship or transporting him as a slave (article 418) is punished with at a
minimum of 5 yearsin prison. Anyone who unlawfully transfers other people across the border of the
Republic of Macedonia or who (out of self-interest) assists another person in unlawfully crossing the
border will be punished with 6 months to 5 years of imprisonment (article 402). If an adolescent is
abducted (article 141), the perpetrator will be punished with at least 3 yearsin prison. Article 198 of the
Criminal Code prohibits taking an adolescent away from his parents, guardian, or the institution or a
person to whom he has been entrusted; preventing him from being with a person who has legal custody
over him; or obstructing the implementation of a decision regarding custody. The punishment for these
crimes is 1 year of in prison. If the act has been carried out from self-interest or from other indecent
motives or with the use of force, threats, or lies, or if because of this the health, upbringing, support, or
education of the adolescent is seriously threatened, the perpetrator will be punished by 3 monthsto 5 years
in prison.
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III. Court System And Structure — Courts Handling The Hague Convention

The Law on Courts provides the following court system. Macedonian judiciary is composed of
27 Basic Courts, 3 Appdlate Courts, a Supreme Court, and a Constitutional Court. No specidized courts
currently exist. By July 1996, over 660 judges had been appointed to the bench under the Law on Courts.
The signing of the Stabilization and Association Agreement had a positive impact on the improvement of
the level of harmonization of current legislation with EU legislation. Articles 68 and 74 of the SAA attach
particular importance to the reinforcement of law enforcement institutions and institutions of justice and
single out the improvement of the effectiveness and training of the legal professions as an area for
cooperation. Apart from the need to train judges and prosecutors in performing their functions, it will also
be necessary to train new and experienced judges and prosecutors, with respect to new laws, Constitutional
principles and international agreements signed and ratified by theformer Y ugoslav Republic of Macedonia.

IV. Law Enforcement System

Under the Convention, amember state should designate a Central Authority to discharge the duties
that are imposed on the state by the Convention. In 1997, Republic of Macedonia created an office of the
Public Attorney (Ombudsman) and the Department for Protection of Children’s Rights. The Public
Attorney is a Constitutiond institution authorized to protect the Constitutiond and legal rights of the
citizens, when these rights are violated by the state administration bodies and other bodies and
organizations with public competences.” The Department For Protection Of Children’s Rights is
functioning as part of this institution. Law on the Public Attorney prescribes the competence and the
functioning of the Public Attorney office.

The Department For Protection Of Children’s Rights undertakes its activities in accordance with
the competencies and functioning of the Public Attorney prescribed by the Law. The Department For
Protection Of Children’s Rights primarily works on specific cases for protection of the children’s rights
following a submitted complaint. A violation of a right is mog often addressed through a
recommendation, submitted to the competent bodies for the adequate solution of the problem. The
Department is also continuously following the legislation and its implementation; it submits proposals for
changes and amendments to the laws and better implementation of the existing legislation and the
Convention on the Rights of the Child. It is continuously monitoring the status of the rights of children
through regular visits and direct contact with the children, and it submits proposals for the improvement
of their position to the competent bodies. The Department al so monitorsthe rights of children with special
needs in special institutions through regular visits and direct contact.

If the competent bodies do not act on the requests, recommendations, suggestions, or other
measures undertaken in accordance with the Law, then the Government of the Republic of Macedoniais
informed, as is the Parliament of the Republic of Macedonia through a special report. The Department
can also publicly declare that the rights of children are being violated by the competent state bodies in
order to put pressure to respect the rights of children. At least once a year a report is submitted to the
Parliament of the Republic of Macedonia on the work of the Public Attorney.

Following the initiative of the Department, anew Law on Child Protection was passed. ThisLaw
states that persons up to 18 years of age are considered children, and they enjoy special protection
guaranteed by law by the gate (persons up to 18 years of age) in accordance with the Convention on the
Rights of the Child. The Department has also proposed opening a shelter for street children who usually

" Law on the Public Attorney (Ombudsman), art. 2, available at http://www.omineurope.info/uk/getetz_macedonia _uk.htm.
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have parents, but are abused by their parents. The Department also succeeded in establishing a shelter for
the victims of human trafficking, a crime which involves a number of children. This shelter was formed
under the Ministry of Internal Affairs and is already functioning.

The Parliament introduced the new Ombudsperson L aw® during the session of September 10, 2003,
implementing Amendment X| of the Constitution. Under the new legislative solutions, the jurisdiction
and responsibilities of the Ombudsperson are significantly increased to include:

. the possibility to undertake actions and measures for protection against unlawful
postponement of court procedures or irresponsible flagrant performance of court duties

. the possibility, at any given time, without prior notification or consent, to enter the
premises of the state authorities or other institutions with public authorization and
carry out direct surveying of the projects under their jurisdiction; this also applies to
the so called "closed" institutions (where the persons have legally limited freedom of
movement), as well asto freely interview such persons

. the possibility to have immediate audience with the highest state officials

. the possibility to have access to the most confidential information (the institutions have
the responsibility to supply all the evidence, data, and information, regardless of the
degree of confidentiality)

. the possibility to initiate legidative changes and amendments for the authorized
applicants and to make suggestions to the Constitutional Court to examine the
accordance of the laws and other regulations and legislative acts with the Constitution,
etc.

V. Legal Assistance Programs

The Office of the Ombudsman works with the Center for Social Work, which supervises the
exercise of parental rights and makes decisions on the exercise of parental right. In order to provide
financial security for the child, the right to a child supplement has been foreseen when the income of the
parent isunder a specific level. According to the Law on the Family, either the court or the Center may
take a child away from the custodial parent(s) if the child is neglected or a serious threat exists for its
proper development and upbringing. An appeal can be lodged against such rulings to the Ministry of
Labor and Socid Policy. If the Ministry confirms the ruling, the person who has alegal interest has the
right to initiate an administrative dispute before the competent court. In the cases when a parent abuses
his parental right or neglects his parental duties, the court can take away the parental right from that
parent, with aruling in an out-of-court procedure, after obtaining an opinion from the Center for Social
Work.

VI. Conclusion

In accordance with the Law on the Public Attorney, the state administration bodies and other
bodies and organizations with public authorities are obliged to act upon the requests of the Public Attorney
and the Department For Protection Of Children’s Rights and to implement their recommendations,
opinions and suggegions in their actions. However, thereis still alack of complete awareness about the
role and function of the Public Attorney and the Department For Protection Of Children’s Rights, because

*Offidal Gazette of the Republic of Macedonia 60/03, available at http://mhc.org.mk/eng/a izveshtai/a_2003-09mi.htm.
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certain competent state administration bodies do not act upon Department’s requests, suggestions, and
recommendations. In certain cases, the difficultiesfor a consistent implementation of children’srightsare
comprised in the limited material resources of the state, due to which the Department is not able undertake

any specific measures except to request that the competent bodies give priority to children’s rights when
alocating and using their resources.

Prepared by Suren Avanseyan
Contract L egal Specialist
March 2004
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MALTA
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
I. Domestic Laws and Regulations Implementing the Hague Convention

The Republic of Malta consists of six small islands located in the Mediterranean Sea between
Sicily and Libya. It isone of the most densely populated countries in the world. The Hague Convention
on the Civil Aspects of Child Abduction® was ratified in Malta by the Child Abduction and Custody Act
1999,% which entered into force on August 1, 2000. The Convention came into force between Malta and
the United States of America on February 1, 2003.

II. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

The Maltese Criminal Code® provides for two offenses of abduction. The first offense consists
of cases where there is violence and the intent to abuse or marry the abducted person.* The second offense
addresses the abduction of minors under 18 years of age where there is intent to traffic them to exploit
them for the production of goods or provision of services.® In cases of abduction, if there has been no
impact on public order or any instance of public violence, it appears that criminal proceedings can only
be instituted upon the complaint of a private party.® As such, it appears that one parent can begin
proceedings against the other provided a complaint is lodged with the police.”

To prevent childabducti on from occurring, the Maltese Codeof Organi zati on and Civil Procedurée®
provides that awarrant of prohibitory injunction may beissued to prevent achild being taken out of Malta.
Oncethewarrant hasbeenfiled, it isdistributed to the Comptroller of Customs, the Chairman of the Malta
International Airport, the Principal Passports office, and the Commissioner of Police. The warrant
remains in force until revoked by a court order. It appears that the courts can also order the confiscation
of the passport of apotentid child abductor.®

! Hereinafter The Convention.

2 Child Abduction and Custody Act 1999, c. 410, Act X111 of 1999, as amended.
® The Criminal Code, c. 9.

“1d. § 199.

°1d.

®Id. 8§ 543 and 544.

" 1d. and see also: Malta, Questionnaire on Preventive M easures, at ftp:/ftp.hcch. net/doc/prevmeas mt.doc. (Last accessed Jan.7,

2004).
® The Code of Organizaion and Civil Procedure, c. 12.

° Mdta, supranote 7.
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B. Parental Visitation

InMalta, itisconsidered important that a parent with visitation rights be allowed to exercise them.
To ensure this, if the parent with custody of the child intends to relocate, they are required to notify the
other parent of that intent. Once the parent has been notified of the custodial parent’s intent to relocate,
they have a limited time in which they can contest the request. Any decisions made on this issue are
aways made in the best interests of the child.

III. Court System and Structure — Courts Handling the Hague Convention
A. Family Proceedings Generally

The Child Abduction and Custody Act 1999 provides that the First Hall of the Civil Court has the
jurisdiction to hear cases concerning child abduction which have the right of appea to the Court of
Appea.” If he sees fit, the Minister of Justice can make an order allowing any other court to have
jurisdiction to hear applications under the Convention. Orders may be issued by the court, both ex parte
and out of hours, to safeguard the interests of the child.

B. Under the Convention

When an application has been made under the Convention to the First Hall of the Civil Court, the
court may give interim directions to ensure that the welfare of the child is protected or to prevent any
“change in the circumstances relevant to the determination of the application.”** The court has the
authority to make a declaration that the removal of a child from, or retention of a child outside, Maltais
wrongful.*

To prevent the spirit of the Convention from being frustrated by any contrary custody ordersissued
in Malta, the Child Abduction and Custody Act 1999 provides that any custody order that is inconsistent
with a custody decision or order for the return of an abducted child will cease to have effect.”
Furthermore, “a custody decision given in or entitled to recognition in Malta is not a ground of the
Maltese Court to refuse to return a child, although the Maltese Court may take account of the reasons for
that decision.” ™

* Qupra note 2, § 6.

* Child Abduction and Custody Act 1999, ¢ 410, Act XIII of 1999, as amended, § 7.
2 1d. § 10.

*1d. § 27.

** Qupra note 9.
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IV. Law Enforcement System

The Central Authority in Malta is the Director of the Department of Family Welfare.™
Applications made under the Convention are received and processed by the Central Authority and filed
to the competent court by the Office of the Attorney General. A form for applications under the
Convention is avail able from the Department of Family Welfare'® which requests information about:

. the identity of the child and his parents

. the identity of the applicant information

. the place where the child is thought to be, including any details about the abductor
. the date and circumstances of the wrongful removal or retention

. the factual or legal grounds justifying the request

. any civil proceedings in progress

If the child has been removed from Malta during custody proceedings the court can, upon an
application for the return of the child, declare the removal to be unlawful if it is satisfied that the
applicant has an interest in the matter and that the child has been taken from or sent or kept out of Malta
without the consent of the person having the right to determine the child's place of residence.” "’

V. Legal Assistance Programs

Malta has made a reservation as mentioned in article 26 of the Convention that the costs of
applications under the Convention are not provided for by any authority in Malta.

VI. Conclusion

Overall, Maltahas avariety of preventive measuresin place to help stop the abduction of children
from within itsterritory. It'srobust notification procedure ensures that if an abduction has occurred, the
relevant individuals at port entry and exit points are informed.

The overriding principle when dealing with matter affecting children appears to be that whatever
isin the best interest of the child will prevail.

Prepared by Clare Feikert
Legal Specialist
January 2004

** Child Abduction and Custody Act 1999, ¢ 410, Act XIII of 1999, as amended, § 5. The contact information of the director is:
Director, Department of Family Wdfare, Social Work Centre, St. Joseph High Road, Santa Venera, Malta. Tel:+ (356) 2144 3415 3415/2144
1311. Fax: + (356) 2149 0468.

** Department of Family Welfare, availableat http:// www.msp.gov. mt/documents/family/child_abduction.pdf (last accessed Jan. 7,

2004).

" Supra note 9.
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MEXICO
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
I. Domestic Laws and Regulations Implementing the Hague Convention

The Hague Convention on the Civil Aspects of International Child Abduction was ratified by
Mexico effective March 6, 1992." Mexico has no specific federal legislation for implementing the Hague
Convention; rather, the Convention is implemented under existing M exican state law.?

II. Domestic Laws Regarding Child Abduction and Parental Visitation

Mexican law provides that the parentswill exercise custody of their children jointly.? Inthe event
the parents separate and do not come to an agreement as to the custodial rights of their children, ajudge
will award custody to one parent, specifying visitation rights of the non-custodial parent. *

In addition to the Hague Convention, Mexico is a member to the Inter-American Convention on
International Restitution of Minors (IACIRM) adopted in Montevideo, Uruguay, on July 15, 1989, and
ratified by Mexico on November 18, 1994.° This Convention appliesto any return case involving aminor
whose permanent residence isin any of the member countries and has been illegally or wrongfully taken
abroad.® Member countries are: Argentina, Belize, Balivia, Brazil, Colombia, Costa Rica, Ecuador,
Guatemala, Haiti, Mexico, Paraguay, Peru, Uruguay, and Venezuela.” The IACIRM provides that in
cases involving parties to this Convention and to the Hague Convention on Civil Aspects of International
Child Abduction, the IACIRM will apply, unlessthe parties agree otherwisethrough bilateral agreements.®

III. Court System and Structure - Courts Handling the Hague Convention

Mexico is a federal republic formed by 31 states and the Federal District.” Each state has an

* Decreto Promulgatorio de la Convencion sobre los Aspectos Civiles de la Sustraccion Internacional de Menores, D.O., 3/6/1992.

? Telephone Interview with Rosa | sela Guerrero Alba, Central Authority in Mexico for the Hague Convention on Internationa Child
Abduction, Minister of Foreign Affairsin Mexico, Sept. 17, 2003.

® Art. 414, Codigo Civil Federd, available at http://www.cddhcu.gob. mx/leyinfo/pdf/2. pdf.

“1d. art. 416.
° Decreto por el que se aprueba la Convencion Interamericana sobre Restitucion Internaciond de Menores, D.O., Nov. 18, 1994.

® Convencion Interamericana sobre Restitucion Internacional de Menores, art. 1, available at
http://www. oas. org/juridico/ spanish/tr atados/b-53. html.

" Paises miembros de la Convencion Interamericana sobre Restitucion Internacional de Menores, available at
http://www. oas. org/juridico/ spanish/firmas/b-53. html.

® Supra note 6, art. 34.

° Constitucion Politica de los Estados Unidos Mexicanos, art. 43, D.O., Feb. 5, 1917.
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independent judicia organization empowered to apply and interpret the laws of that state.™ The judiciary
in each state is headed by a Superior Court of Justice and contains civil, family, and criminal judges. It
is the family judges who have jurisdiction over problems concerning custody, rights of access, and child
abduction based on thelaws of that state. Therefore, they are the judges who receive and rule on Hague
Convention cases.

IV. Law Enforcement System

Mexico has established a Central Authority charged with applying the procedures of the Hague
Convention by working with state authorities.** The Mexican Central Authority is part of the Secretaria
de Relaciones Exteriores, or Foreign Ministry, and isresponsible for cases of children taken to and from
Mexico. The Central Authority generally coordinates its work through the offices of Desarrollo de
Integral de la Familia (DIF), similar to offices of family services in the United States.”* The Mexican
Central Authority, upon receipt of the Hague Convention application, will prepare awritten communiqué
for the court, containing an explanation of the Hague Convention and its objectives. The special
circumstances of the specific case and its possible solution are also outlined for the court.™

The first step in a Hague Convention case in Mexico is to confirm the location of the child. The
judge serving the area where the child is living will have jurisdiction over the case. A case cannot move
forwardin thejudicial system until thelocation of the child is known. If an application contains a known
address for the child, the Mexican Central Authority will forward the gpplication to the Superior Court
of Justice of the state where the child is thought to be residing.** That office will then assign it to the
specific judge. When no specific address is known, the Mexican Central Authority submits a reques to
the appropriate police authority for them to locate the child.™

Once the case is in the court, the judge sets the schedule for the rest of the case. Generally, the
family judge will encourage the parent who abducted the child to voluntarily return the child. If the
abducting parent refuses, the judge can order that the parent cannot leave or take the child, or both, from
the jurisdiction of the court until the Hague Convention case is finished.*

The Mexican Central Authority is notified in advance of the hearing date and time by the judge's
office. After listening the arguments of the involved parties present at the hearing, the judge will issue
the order of return (or denial of return) of the child. This order is usually effective immediately.

|d. arts. 40 & 41.

 Manual paralaRestitucion Internacional de Menores, Secretaria de Relaciones Exteriores, p. 3. (Unpublished manual, on file with
author.)

21d. at 3, 8.
21d. at 9.
“1d.

¥ 1d. at 12.

* International Parental Child Abduction: Mexico, Officia Website of the U.S. Department of State, available at
http://travel. state.gov/abduction_mexico. html.
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Generally, the judge will order that the child be turned over to the Central Authority for coordination of the
logistics of the return.'’

Notwithstanding the actions that the Mexican government has taken so far in order to comply with
the Hague Convention, there are reports indicating that Mexican authorities have not been able to fully
implement the Convention.*® Systemic problems continue to delay the resolution of cases. These
problems include: the Mexican Central Authority’slack of adequate resources, the lack of implementing
legislation integrating the Convention into the M exican legal system, and an apparent lack of understanding
of the Convention among the judiciary.*

The lack of resources, including personnd, resulted in difficulties in communication between the
Office of Children’s Issues in the Bureau of Consular Affairs, which acts as the United States Central
Authority (USCA), and the Mexican Central Authority (MCA). Communication began to improvein May
2002, when monthly meetings to discuss cases began between the MCA and the consular section at the
United States Embassy in Mexico.®

Currently, thereisajudicial precedent in which afederal court of appealsin Mexico determined
that an order to return a child can be contested at anytime.* The ability of the Mexican courts to
reconsider the facts of a case at any stage of the proceeding is a major area of concern. It highlights how
the lack of implementing legislation integrating the Convention into the Mexican legal system has made
the Convention less effective.”

Another systemic problem is the apparent lack of understanding of the Convention’s purpose and
intent by many judges in Mexico.”® The Convention was not designed to address underlying custody
issues. Those were meant to be dealt with by the courts in the country of the child's habitual residence,
after the child had been returned.* However, the lack of implementing legislaion has allowed judges to
apply Mexican procedural and custody law in Hague cases to deny return when the only issues the court
is supposed to examine are: (@) whether the child was "habitually resident” in another Hague state prior
to the abduction or illegal retention; (b) whether the left-behind parent had some form of custodid rights
at the time; and (c) whether those rights were being exercised.

The USCA hasraised these issues with the MCA and the Embassy of Mexico in ongoing meetings
and conversations. The Ass stant Secretary for Consular Affairsraised concerns about the implementation

" Qupra note 11, at 11.

'® See http://travel. state. gov/2003haguereport. html.

2 d.

2 |d.

# Tribunales Colegiados de Circuito, “Penayo, Mirta,” 6 S.J.F. 767 (1999. Epoca, 1997).
** Qupra note 18.

21d.

* Qupra note 11, at 10.

#1d.
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of the Convention in Mexico during ameeting that took place in November 2002.7° A Binational Working
Group agreed to work together to ensure the passage of implementing legislaion and to promote judicial
training aimed at improving compliancewith the Convention. Asaresult, agroup of Mexican judges and
Central Authority officials visited Washington in December 2002 for a U.S. Government arranged
program focused on familiarization with Hague Convention implementation in the United States.?” In
November 2003, the United States and Mexico agreed again to work together in order to resolve issues
pertaining to the implementation of the Hague Convention, such as promotion of judicial training, regular
meetings on specific cases, and the use of visitors programs which allow key officials and judges to focus
on implementation of the Convention.

V. Legal Assistance Programs

While the Mexican Central Authority will not assign an attorney to take charge of the case, they
will prepare the documents needed to submit the case to the judge.”® Family judges in Mexico are
authorized to intervene ex-officio in matters involving family and have the power to enforce their
decisions, so the moving party is not strictly required to retain the services of a private attorney.®
However, there are parents who believe that having a private attorney resulted in less time delaysin the
application process.** Conversely, afederal court of appealsin Mexico considered that abducted children
and their legal representatives must be afforded the right to legal counsel during a Hague Convention
case.*

VI. Conclusion

Inthelast few years, Mexico hastaken important measuresto addressinternational child abduction
issues, such asthe adoption of the Hague Convention in 1992. Nevertheless, Mexico has not enacted the
implementing legislation to integrate the Convention into the Mexican legal system. In addition, the
Mexican Central Authority’s lack of adequate resources, and an apparent lack of understanding of the
Convention among the judiciary, has prevented Mexico from fully implementing this international
agreement. A United States-Mexico Working Group agreed to work together to ensure passage of
implementing legislation and to promote judicial training aimed at improving compliance with the
Convention in Mexico.

Prepared by Gugstavo E. Guerra
Legal Speciadist
January 2004

* Qupra note 18.

7 1d.

28

U.S-Mexico Binationa Commission Working Group on Migration and Consular Affairs, available at
http://www.state.gov/ p/whal/rls/rpt/26216.htm.

* Qupra note 16.
* Qupra note 11, at 10.
%' Supra note 16.

% Supra note 21, at 767.
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MONACO

HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION

Introduction

The 1980 Hague Convention on the Civil Aspects of International Child Abduction [hereinafter
the Convention] was incorporated into Monegasgue domestic law by Ordinance No. 10-767 of January 7,
1993,' with an effective date of February 1, 1993. Monaco, which was not a member of the Hague
Convention Conferenceon Private Inter national L aw, acceded to the Conventionin accordancewith article
38.? The instruments of accession were deposited on November 12, 1992, with the Ministry of Foreign
Affairs of the Kingdom of the Netherlands. The accession has effect only between Monaco and the
contracting states that have accepted the accession. The accession of Monaco was accepted by the United
States on March 5, 1993, and the Convention became effective between the two countries on June 1,
1993.° The United States had no case pending with Monaco as of June 2003.*

I. Domestic Laws and Regulations Implementing the Hague Convention

Article 2 of the ordinance’ designates the Direction des Services Judiciaires as the Central
Authority.® Because of the size of its territory and the uniqueness of its administration and justice,
M onegasque authorities perceived the designation of a Central Authority as lessindispensable than larger
nations where the petitioner is more likely to face problems regarding the courts' territorial competence.
However, the Central Authority still hasitsimportance, asit will be thefirst to receive the application for
return.” Upon receipt, the Central Authority will check that the application satisfies Convention criteria
and isaccompanied by the proper documentation. Atthistime, all measuresnecessary to ensurethe return
of the child or the effective exercise of visitation rights will be taken. However, these measures will be

* JOURNAL DE MoNAco [Official Gazette of Monaco], Jan. 22, 1993, at 90.

> The Convention was open for signature to the state members of the Hague Conference on Private International Law. However,

Article 38 provides that any other state may accede to the convention by depositing the instruments of accession with the Ministry of Foreign
Affairs of the Netherlands.

® Article 38 provides that the Convention enters into force as between the acceding state and the state that has declared its acceptance
of the accession on the first day of the third calendar month after the deposit of the declaration of acceptance.

* http:/ /travel . state.gov/2003 June Hague attach. html.

® Supra note 1.

® Direction des Services Judiciaires:
Palais de Justice

5, Rue Caond Bellando de Castro
MC 98000 M onaco

Telephone: 377 93 1584 11

Fax: 3 77 93 50 05 68

" Letter of April 26, 1999, from the Director of The Direction des Services Judiciairesinresponse to an inquiry fromthe Law Library
of Congress.
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decided on a case-by-case basis and will depend on the specific necessities of each instance since no
implementing measures to the Convention have been taken and no specific procedure has been set forth. ®

The Direction des Services Judiciaires felt that domestic laws aready in place offer all the
necessary tools for the implementation of the Convention. In addition to the investigations which can be
carried out by the Services de la Sureté Publique (Public Safety Services), one may resort to the procedure
of educational assistance before a specialized judge, the juge tutélaire, who deals with family problems,
including guardianship of children. The Code of Civil Procedure contains provisions covering legal aid,
and the Penal Code contans provisions covering parental child abduction and withholding access rights
from a person entitled to such rights.® These provisions are examined in greater detail below.

II. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

The abduction of a child is punishable by up to 20 years in prison in certain cases.™ In addition,
refusal by the person in charge of a child to present the child to the person(s) entitled to claim him is
punishable by a minimum imprisonment of 5 years and a maximum imprisonment of 10 years.™

Furthermore, when the custody of a child has been awarded by a court decision, withholding
access rights from the person entitled to these rights, or abduction of the child from the person who has
custody (even without fraud or violence by the father, mother or any other person), is punishable by
imprisonment up to 1 year, afine between €2250 and €9000 (US$2,825 and $11,300), or both.*2

B. Parental Visitation

In case of divorce or separation, the judge determines which parent will be granted custody. The
judge has full authority to decide visitation rights and to set the contribution of each parent for the
education and support of their children. The Code Civil further states that, irrespective of thejudge's
decision on custody, the father and mother maintain the right to monitor the education of the children and
their support. They must contribute to their children’s support according to their means.™

The best interests of the child are the prime consideration in all decisions affecting children. The
judge may useinquiriesby social welfare agencies, expert psychological reports, and the views of the child
when alowed by the law.

1d.

°1d.

* CopE PENAL (C. PEN) arts. 280, 290 and 292.
*d. art. 289.

2 1d. art. 294.

** CopE CiviL (C. civ.) art. 206-20.
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III. Court System and Structure — Courts Handling the Hague Convention

The lowest tribunal in the system is that of the Juge de Paix (Justice of the Peace). The court, in
which the judge sits alone, hears minor civil (up to €4600) and criminal cases.™

The next court in the hierarchy is the Tribunal de Premiere Instance (Court of First Instance). It
is the court of general competence.” This court functions with a panel of judges presided over by the
President. The court hears civil, criminal, commercial, and administrative cases. The President of the
Court of First Instance presides over emergency procedures known as référés. The president may order
en référé any provisional measures whose am is to prevent imminent harm or to end manifestly illegal
behavior.*

The juge tutélaire is ajudge from the Court of First Instance, specialized in family matters.*
Under the educational assistance procedure, this judge has exclusive competence to take all necessary
measures to protect the well-being of children whose health, security, morality or education is threatened.
He may order any type of investigation he feels is necessary to help him reach his decision. Petitions
before the juge tutélaire may be filed by the mother, father, legal guardian of the child, the minor himself
or the procureur général (general prosecutor). In addition, in case of divorce or separation, he has full
authority to modify a custody order if a change in circumstances has occurred: for example, to organize
visitations rights and to modify the amount of alimony set for the child.®

Appeals of decisions of the Court of First Instance and of thejuge tutélaireliein the Cour d' Appel
(Court of Appeals).” The Court of Appeals sits in panel with a minimum of three members. It re-
examines the facts and the legal points of a case. The court reviews the files as presented by the lower
court and orders additional investigation if necessary.

The supreme judicia court is the Cour de Révision. It decides whether the rule of law has been
correctly interpreted and applied by the Court of Appeals.® In practice, the Monegasguejudiciary consists
of French judges detached to the Monegasque courts. No court decision concerning the application of the
Convention could be found as Monegasgue court reports are nearly inaccessible.”

* CODE DE PROCEDURE CIVILE (c. PRrO. cIV.), arts.6 to 19.

®1d. art. 21.

*1d. arts. 20 and 414 - 421.

7 1d. art. 832.

*® C. clv. art. 317 and following & C. Pro. civ. arts. 833 and following.
¥ C. PRO. CIV. art. 22.

2 1d. art. 23.

# Thomas H. Reynolds & Arturo A. Flores, FOREIGN LAw, CURRENT SOURCES OF CODESAND LEGISLATION IN JURISDICTIONS OF
THE WORLD, Val. Il A, Monaco.
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IV. Law Enforcement System

To be enforceable, ajudgment must contain the formule exécutoire (enforcement formula), and
it must have been served on thedefendant.”” The enforcement formulareguires, in the name of the Prince,
the sovereign of Monaco, all huissiers de justice,® the general prosecutor, and the officers of the public
force to lend their assistance to the enforcement of the judgment when requested.*

In the absence of voluntary compliance with ajudgment or court order, one needs to resort to the
execution forcée (forced compliance) and request the assigance of the public authorities as specified in the
enforcement formula.

V. Legal Assistance Programs
Monaco made the following reservation to article 26 of the Convention:

In conformity with article 26, paragraph 3, of the Convention, the Principality of Monaco
declares that it shall not be bound to assume any costsreferred toin Article 26, paragraph
2, resulting from the participation of lega counsels or advisersor from court proceedings,
except insofar as those costs may be covered by its system of legal aid and advice.

Legal aid is available to a person who can show that he "is not able to pay for legal expenses
without drawing from resources which are necessary for his and the family’s livelihood.” > Applications
and justifications must be addressed to the general prosecutor.”® Decisions are generally made within 15
daysof the application date by abody (bureau d' assistancejudiciaire) composed of thegeneral prosecutor,
a representative from the treasury and an attorney designated for a year by the President of the Court of
First Instance.”” The applicant is notified of the decision within 3 days, and it cannot be appealed.?®

Legal aid coversthefollowing expenditures:® court fees, expensesincurred by witnesseswho have
been authorized by the court, remuneration of experts, emoluments of officiers ministériels,* and
attorneys' fees.

22 C. PRO. CIV. arts. 470 & 478.

# The huissiers de justice have the exclusive rights to notify all procedural acts in relation to legal proceedings, and they are
responsible for the enforcement of court orders and judgments.

* C. PRO. CIV. art. 471.
*1d. art. 38.
% 1d. art. 40.
*1d. art. 39.
#1d. art. 42.
#1d. art. 44.

% This expression cover s various categories of practitioners who have obtai ned from the administrati on the exclusi ve right to perform
certain legal acts and/or execute certain legal instruments.
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VI1. Conclusion

Although the Principality of Monaco did not establish specific procedures for the implementation
of the Convention after its incorporation into domestic law, the Monegasgue court structure and its
substantive laws offer all the necessary tools that are needed to effectively meet the Convention’s
objectives.

Prepared by Nicole Atwill
Senior Legal Specialist
November 2003
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MONTSERRAT
HAGUE CONVENTION ON CIVIL ASPECTS OF INTERNATIONAL CHILD ABDUCTION
Montserrat, a British overseas territory, is a smdl island in the Carribean, southeast of Puerto
Rico. Theisland was largely destroyed by the eruption of the Soufriere Hills volcano, which began on
July 18, 1995, and has resulted in the evacuation of almost two-thirds of the population.*
I. Domestic Laws and Regulations Implementing the Hague Convention
The Hague Convention on the Civil Aspects of International Child Abduction® was extended to
Montserrat by the British Government on December 10, 1998, entering into force on March 1, 1999.
Montserrat hasimplemented the Hague Convention through its Child Abduction and Custody Act of 1997;°
very little information concerning its implementation is available.
I1. Domestic Law Regarding Child Abduction and Parental Visitation
A. Child Abduction
It isacrimina offense to remove a child under age 14, either forcefully or fraudulently, from a
parent or guardian that has the legal care of the child in Montserrat. It isalso an offense to remove agirl
under the age of 16 from the care of her parents.*
In cases where children have been abused or ill-treated, the courts can remove a child from their
parents. A Magistrates Court may issue awarrant to grant the police the power to search for and remove
the juvenile from the place where they are in danger.®

B. Parental Visitation

The rights and responsibilities of parents to their children is recognized in the common law.
However, these rights and responsibilities may be removed by an order of the court. The Guardianship
of Infants Act® provides tha the welfare of the child isthe first consideration in cases where the custody

* CIA, TheWorld Factbook, Montserr at, available at http://www. cia. gov/cia/ publications/factbook/geos/ mh. html (updated Dec. 18,
2003).

% Convention on the Civil Aspects of International Child Abduction, Oct. 25, 1980 T.I.A.S. No. 11,670, 1343 U.N.T.S. 89.
® Child Abduction and Custody Act 1997, 12/1997.

* United Nations, Committee on the Rights of the Child, Consideration of Reports Submitted by State Parties Under article 44 of the
Convention, Overseas Territories and Crown D ependencies of the United Kingdom of Great Britain and Northern Ireland, CRC/C/41/Add. 11,
Feb. 2000, at 270.

°1d. at 267.

® The Guardianship of Infants Act, c. 297.
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of achildisbeing decided.” It also provides that mothers have the same rights as fathers to seek custody
of their children.

III. Court System and Structure - Courts Handling the Hague Convention
The court system in Montserrat is:

based on a High Court, presided over aresident puisne judge of the Eastern Caribbean
Supreme Court. The High Court has jurisdiction over all matters civil and criminal. It
is assisted by a Magistrate’s Court, which has jurisdiction in minor-level civil cases.
Appeals from the High Court go to the Court of Apped of the Organization of Eastern
Caribbean states. Further appeal, if allowed, is to the Judicial Committee of the Privy
Council.®

Responsibility for the rights and welfare of children falls under the Ministry of Education, Health,
and Community Services. Responsibility for enforcing regulations dealing with children fallsto the Legal
Department and the Police.®

IV. Law Enforcement System

The Central Authority in Montserrat, as designated by the British Government, is the Attorney
General .’

V. Legal Assistance Programs
Thereis no information available on Legal Assistance Programs.

V1. Conclusion

Overall, the effectiveness of the implementation of the Convention in Montserrat is difficult to
ascertain. The numerous naural disastersthat the island has been subjected to have resulted in the mass
migration of the population, with the stability of theisland only tentatively returning recently.

Prepared by Clare Feikert
Legal Speciais
January 2003

" Supra note 4, at 254.
® JERRY DUPONT, THE COMMON LAW ABROAD 271 (2001).
° Supra note 4, at 243.

% Attorney General, Attorney General Chambers, Montserrat, West Indies.
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THE NETHERLANDS
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

The Hague Convention on the Civil Aspects of International Child Abduction (the Convention)
was ratified for the Kingdom of the Netherlands on June 12, 1990, and entered into force on September
1, 1990." Thetext of the Convention was published inthe Bulletin of Netherlands Treaties.? With respect
to cases of child abduction, the Netherlands can also apply the European Convention regarding the
Recognition and Execution of Decisions concerning Custody over Children, which was implemented at
the same time as the Hague Convention.

I. Domestic Laws and Regulations Implementing the Hague Convention

The Convention was implemented by the Law of May 2, 1990.° This Law not only implements
the Convention but also is applicable to those cases relating to the international abduction of children that
are not covered by the Convention.” The designated Central Authority dealing with the duties which are
imposed by the Convention is part of the Ministry of Justice.®

When the Central Authority decides not to deal with a request for the return of a child, or when
it decidesto halt the discussion of acase, thisdecision isimmediately communicated to the applicant. The
applicant can request that the Central Authority document the reasonsfor its decision inadecree. Within
1 month after receiving the decree, the applicant may submit a petition against the decree to the District
Court in The Hague, which will hear the case.® This Court is empowered to quash the decision of the
Central Authority, allowing the applicant to pursue the matter in the Juvenile District Court (infra Part I11).

The Central Authority informsthe person with whom the abducted child residesby registered | etter
of the request for the return of the child and of the grounds on which the reques is based. The Authority
also notifies the person of its plans to obtain a court order for the return of the child, unless the request
is voluntarily complied with within a reasonable time. This notification is not carried out if ,due to the
circumstances of the case, it appears unlikely that the person with whom the child is staying will not
comply voluntarily or because of the urgency of the case.’

* Law of May 2, 1990, Staatsblad [official law gazette of the Netherlands, Stb.] 201.
> TRACTATENBLAD VAN HET KONINKRIX DER NEDERLANDEN 139 (1987).

® Law of May 2, 1990, Stb. 202, as amended.

“1d. art. 2.

°1d. art. 4.

°1d. art. 6.

"1d. art. 10.
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The local authorities, the civil registration service, and the public prosecutor' s office will assist
the Central Authority by supplying the Authority with all information needed and copies of all registries
at no cost.®

II. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

Under Dutch Penal law, the person who intentionally removes a minor from the custody of the
person or persons exercising legal authority over that child, or from the supervision of a person legally
vested with such supervision, isliable to afine or aterm of imprisonment for a maximum term of 6 years.
If the abduction is aruse, or if an act of violence or threat of violence has been used, or if the minor is
under the age of 12, a maximum 9 year prison term or afine may be imposed.®

A person is liable to afine or imprisonment for a maximum term of 3 years if he intentionally
hides, or conceals from the investigation by judicial officers or police officers, a minor who has been
removed or had himself removed from the custody of the person or persons exercising legal authority over
him or from the supervision of a person legally vested with such supervision. In case the minor has not
reached the age of 12, a maximum 6 year prison term or a fine may be imposed. This provision is not
applicable to the person who:

. without delay, communicates the minor's whereabouts to the Child Care Protection Board

. has been granted funding pursuant to the Law on Assistance to Y oung Persons™ and acts in
accordance with certain articles of the Law

. acts for the purpose of providing conscientious aid to the minor.

B. Parental Visitation

Family relations and the resulting rights and obligations, whether the parents are married or not,
aswell as custody, separation, divorce, and visitation rights, are regulated by numerous provisionsin the
Civil Code. During marriage, both parentsexerci se parental authority jointly. After adivorce, the parents
can ask the court for continuing joint parental custody. If the parents have not requested join custody, the
court decides which of the parents will be entrusted with custody.™ Parents who are not married and have
not lived together can jointly exercise parental custody if they have registered their combined request in
the “ Custody Registers.”

The parent who does not have custody has reciprocal right to see and meet the child. The court
mandates the rules for this access, including the frequency of the visits. The court is a'so competent to
deny the parent this claim. It will do so only if:

®1d. at arts. 8 and 9.

° The Penal Code of the Netherlands of Mar. 3, 1881, as amended, art. 279.
* Law of Aug. 8, 1989, Stb. 358, as amended.

** Civil Code of the Netherlands, Book I, art. 251.

2 1d. art. 244 and 252.
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. The contact would be seriously disadvantageous to the child.
. The parent is considered clearly unsuitable or unable to have contact with the child.
. A childwho is 12 years of age or older has serious objections to the visitation rights of his

non-custodial parent.™

The parent who has custody over the minor has the obligation to inform the non-custodial parent
about important circumstances concerning the person and the property of the child.** The rules about
visitation and information can be amended by the court if circumstances change.™

III. Court System and Structure — Courts Handling the Hague Convention

Justice is administered in criminal and civil cases by 61 Sub-District Courts, 19 District Courts,
5 Courts of Appeal, and the Supreme Court of the Netherlands. All courts are presided over by judges
appointed for life who retire on reaching a certain age set by law. Thereisno trial by jury. The Sub-
District Courts and the District Courts are Courts of First Instance. Either party may then lodge an appeal
with, respectively, either aDistrict Court or Court of Appeal. Each Court of Appeal hasjurisdiction over
anumber of District Courts, each of which in turn has jurisdiction over a number of Sub-District Courts.
The Supreme Court of the Netherlands is the highest court in the country in civil and criminal matters.
The Supreme Court can also pass judgment in cases that have been heard by courts in the Netherlands
Antilles and Aruba, islands of the Caribbean, which are autonomous parts of the Kingdom of the
Netherlands.

The Juvenile Judge of the District Court in whose jurisdiction the child has been retained is
authorized to takeall casesinto consideration with respect to the application of the Convention. If it cannot
be determined where the child is kept, the Juvenile Judgein the District Court in The Hague is authorized
to hear the case.”® The judge who deals with the request of the return of a child must handle the case
speedily; the court proceedings are closed. A decision will not be made before the child has been given
the opportunity to express his opinion.'” If the child is not able to come to the court, the judge may
interview the child at another location.*® At the request of the applicant or by virtue of his own office, a
judge may order that the child be placed under temporary custody with a specially assigned institution.*

An appeal of the final decision of the District Court must be made to the Appellate Court within
2 weeks of the decision.”® The highest instance for decisions made by the Appellate Court is the Supreme
Court.

¥ 1d. art. 377a

“1d. art. 377b.

*1d. art. 377e.

** Qupra note 3, art. 11.

1d. art. 13, § 2.

** Law on Civil Procedure, Sept. 16, 1896, Stbh. 156, as amended, art. 802.
' Qupra note 3, art. 13, § 4.

2 1d. art. 13, 8 7.
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IV. Law Enforcement System

If the judge approves an applicant's request, he orders the handing over of the child to the person
who has the custody of the child, or, in case that is not immediately possible, the child is temporarily
placed in the custody of a specially designated institution. The judge can order that each person who is
responsible for the international abduction of the child make a payment of money for the costs incurred
as a consequence of the abduction and the subseguent return of the child. The payment is to be made to
the Central Authority or to the person who has custody of the child. Each of the persons involved in the
abduction is liable for the full amount.* The Prosecutor's Office will assist with the enforcement of the
decisions.

The Juvenile Judge of the Didrict Court in whose jurisdiction the child has been retained is
authorized to take all circumstancesinto consideration with respect to visitation procedures.” A judgewho
must decide on a petition concerning the custody of achild for whose return an application has been made
with the Central Authority puts his decision on custody on hold until an irrevocable decision has been
made with respect to the return of the child.® If ajudge in acustody case has good reason to believe that
the child has been internationally abducted, he must wait a reasonable time before making a decision on
custody.

V. Legal Assistance Programs

Anyone who brings suit in the Netherlands with respect to the application of the Convention or
with respect to the Law that implements the Convention may be entitled to legal assistance if the person’s
resources are insufficient to pay for the litigation.** The matter is governed by the Law on Legal
Assistance.”® However, it should be noted tha the Netherlands made a reservation with regard to the
second paragraph of article 26 of the Convention. The reservation states that the Netherlands will not be
bound to assume any costs referred to in that paragraph resulting from the participation of legal counsel
or advisors from court proceedings, except insofar as those costs may be covered by its system of legal
aid and advice.

VI. Conclusion

By the Law of May 2,1990, the Netherlands implemented the Hague Convention on the Civil
Aspects of International Child Abduction and the European Convention with respect to the Recognition
and Execution of Decisions Concerning Custody over Children. Both Conventions can be applied to the
international abduction of children.*® The Law of May 2, 1990 is also applicable to those cases relating
to the international abduction of children that are not covered by the Conventions. The implementing
legislation has fully adhered to the principles contained in the Conventions, which require expeditious
procedures, the establishment of a central authority insuring compliance, and strict procedural rules.

*1d. art. 13, § 5.

2 1d. art. 11.

#|d. art. 15.

*1d. art. 16.

* Law of Dec. 23, 1993, Sth. 775, as amended.

% Qupra note 2.
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According to information obtained from the Dutch Central Authority in 2002, a total of 58 cases were
activated by the Authority towards foreign Central Authorities, of which four were towards the United
States, and 46 cases from foreign Authorities; three were from the United States to the Dutch Central
Authority. 1n 2003, the Central Authority has so far dealt with atotal of 110 cases.

Prepared by Karel Wennink
Senior Legal Specialist
November 2003
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NEW ZEALAND
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

New Zedland is arelatively isolated island nation that has traditionally accepted immigrants from
many developed countries. The country, therefore, has been viewed as a potential place for settlement
for personsinother countries who are contemplating defying acourt order by abducting a child and fleeing
that court’ sjurisdiction. Inthe 1980s, there were a couple of highly-publicized cases of this nature. One
involved the child of a mother who had been imprisoned in the United States for refusing to allow her
former hushband unsupervised visits with their daughter in violation of acourt order. Upon being released
with Congressional assistance, the mother joined her child, who was then revealed to have been living in
New Zealand. The mother and daughter stayed in that country until further Congressional action made
it possible for her to return to the United States in 1997, without complying with the original court order
or facing further contempt of court proceedings.

One reason refuge was found in New Zealand by parties fleeing such other countries as Australia
and the United Kingdom, was that New Zealand did not accede to the Hague Convention on the Civil
Aspects of Child Abduction until 1991.* The Convention is designed to ensure that, except in limited
circumstances, guestions of custody be determined by the court of a child’s habitual residence and that,
pending the outcome of such proceedings, an abducted child should be returned to that jurisdiction. Prior
to 1991, afull custody hearing was generally required before the courts could order the return of a child
to his place of habitual residence. The Convention creates a presumption in favor of return that did not
previously exist in New Zealand law. The existence of this refutable presumption is sufficient to make
New Zedand far less attractive to a parent looking to take a child abroad in violation of a custody order
than it previously was, but it has not completely sopped the practice. In 1995, foreign authorities
reportedly referred 44 new cases to authorities in New Zealand involving children abducted from parents
who had had custody of them in foreign countries.? This indicates that the difficulties and expense of
tracking down partiesin New Zealand from Australia,® Europe, or North America still make it attractive
to some parties who wish to disappear. In many cases, parents implicated in foreign custody abductions
have argued that the courts should invoke the exceptions contained in the Convention and New Zealand
law to refuse to order the child’ sreturn. New Zealand case law in this area will be detailed in Part 111,
infra.

* New Zealand acceded to the Convention on May 31, 1991. It cameinto force in that country on August 1, 1991. The dates that
New Zealand's accession was individually accepted by the other parties to the Convention are set out & http://hcch.net/e/ status28e html#nz.

> Tom Cardy, Custody Abductions on Rise, EVENING PosT (Wellington) July 19, 1997, at p.9. Inthisarticle, the Chief Family Court
Judge is quoted as having stated that the number of foreign custody abductions would have been approximately four times higher had New
Zealand not acceded to the Convention.

® New Zealand is reportedly the country most favored by abducting parents from Australia. Michael McKinnon, “New Zealand
destination for most ex-spouses abducting children,” Courier Mail (Queensland), May 23, 2002.
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I. Domestic Laws and Regulations Implementing the Hague Convention

The Hague Convention of the Civil Aspects of International Child Abduction was incorporated in
New Zealand law through the enactment of the Guardianship Amendment Act of 1991.* This statute was
signed into law on April 14, 1991; and it was brought into force on August 1, 1991, through the issuance
of a separate regulation.®

The Guardianship Amendment Act designates the Secretary to be the Central Authority for the
purposes of the Hague Convention. The Secretary is the chief executive of the Department of the Courts
and is directed to perform all the functions that a Central Authority has under the Convention. These
include responding to foreign requests for assistance in securing the return of an illegally abducted child.
The Secretary cannot be ordered by New Zealand’s courts to pay costs for any proceedings in which he
isaparty or on behalf of private parties.® Forms for Hague Convention applications are contained in the
Guardianship (International Child Abduction) (Forms) Rules, 1991.°

I1. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

New Zeadland's Crimes Act contains one offense that relates specifically to child abduction. The
section of the Act creating this offense states that:

everyone is liable to imprisonment for a term not exceeding 7 years who, with intent to
deprive any parent or guardian or other person having the lawful care or charge of any
child under the age of 16 of the possession of the child, or with intent to have sexua
intercourse with any child being a girl under that age, unlawfully (a) Takes or entices
away or detains the child; or (b) receives the child, knowing that the child has been so
taken or enticed away or detained.®

It is not a defense to this section to prove that the child consented to the abduction or that the
person who enticed him thought that the child was at least 16 years old. However, it is avalid defense
for the person charged with this offense to prove that at the time he took the child, he claimed in good faith
aright to possession of the child.® How these terms are to be interpreted in this context is somewhat
unclear. For that reason, it appearsthat charges of abducting achild under the age of 16 are seldom laid
against aparent or guardian. However, there may be aggravated circumstances in which a parent could
be convicted of this offense and be sentenced to a term of imprisonment under the Crimes Act.

41991 N.Z. Stat. No. 19. The Act has republished in 38 R.S.N.S. at 659 (1998).
®1991 S.R. No. 120.

®*38R.S.N.Z. §7.

71991 S.R. No. 121.

® Crimes Act, 1961, 1 R.S.N.Z. § 210 (1979).

°I1d.
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Custody orders in New Zealand are generally made pursuant to the Guardianship Act, 1968.%°
This statute does not contain a provision that makes it a specific criminal offense for a parent to refuse to
observe or comply with a custody order. However, it does contain a section providing for the issuance
by the Family Court or a District Court of a warrant to enforce a custody or access order. Under this
section, any person who is entitled to the custody of a child under the Act or a court order can apply for
an order to have a congable, social worker, or other named person to take possession of the child and
deliver the child to him. The court order can be one issued in New Zealand or an overseas order that has
been transmitted to the Secretary and registered with alocal court. The court is given broad powers to
decide whether a warrant should be issued. The statute provides that anyone who resists or obstructs a
person in executing a warrant or who refuses to afford immediate entrance to any premises is liable to a
fine of NZ$1000 (US$673)."* However, this section is not the only provision that can be invoked to
enforce a cugtody order. The Guardianship Act specifically preserves judicial powers that existed prior
to its commencement.” Thisallows courtsto enforce custody ordersthrough separae contempt of court
proceedings. The courts have broad powersto determine what types of sanctions should be imposed upon
a person found to be in contempt. Imprisonment is one possibility.

B. Parental Visitation

The general rulein New Zealand is that the mother and father of a child are each guardians of that
child until such time as one or both of them are removed from that rol ethrough acourt order.*® However,
even in the absence of such an order, one parent can lose custody of his child. The Guardianship Act,
1968 provides that the courts may make interim or permanent orders with respect to custody, asis deemed
appropriate, on applications from afather or mother, step-parent, guardian, or other person who has been
granted leave to apply.™ The Guardianship Act, 1968 does not creae a presumption in favor of joint
custody, but it does allow for the awarding of joint custody. New Zealand's courts have found that joint
custody is, as a general rule, only appropriate when there is a high level of cooperation between the
parties. Inone reported case, the judge awarded joint custody to parties who, despite protracted litigation
over their child, had remained “civilised.” This judge also believed that joint custody would avoid a
“digproportion of power” in favor of the child’s mother.*

A parent who has been denied custody can apply for access rights. Such rights will normally be
granted asbeing in the best interests of achild. However, the Guardianship Act, 1968 creates special rules
for the granting of custody or access ordersin cases involving allegations of violence against one or more
of the parties. A parent who has used violence against the other parent or a child may be denied access
depending on the nature and seriousness of the violence, the date it occurred, its frequency, and its
likelihood of reoccurring. The courts are expressly empowered to make such orders as they see fit “in
order to protect the safety of [a] child.”*®

38 R.S.N.Z. 614 (1998).

1d. §19.

2 1d. § 19A.

®1d. §6.

“ 1d. 811.

** Mueller v. Mueller, [1997] N.Z.F.L.R. 597 (Fam. Ct.).

** Guardianship Act, 1968, 38 R.S.N.Z. § 16B (1998).
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The penalties for hindering or preventing access in violation of an access order are more clearly
set out in the Guardianship Act, 1968 than they are for a violation of a custody order, but they are not
substantially different. A section of this statute sates that a person who hinders or prevents access to a
childisliableto afineof NZ$1,000 or a punishment to be determined by the court for being in contempt.’

III. Court System and Structure - Courts Handling the Hague Convention

The Guardianship Amendment Act, 1991 providesthat the duties, powers, and functions conferred
on judicial authorities by the Hague Convention are to be exercised or performed in New Zealand by the
Family and District Courts.*® The former are divisions of the latter that have existed since 1980. Family
Court judges are District Court judges. New Zealand has a Principal Family Court judge.

Appeals against Family Court orders and refusals to make an order can usually be made to the
High Court without first requesting permission within a period of 28 days or within such further time
allowed by the High Court upon an application filed within a month of the expiration of 28 days.** Orders
and decisions of the High Court are usually final. An exception to this rule allows for the appeal of
questions of law to the Court of Appeal with the leave of that body.*® The Court of Appea does not
usually hear evidencein cases involving orders made by the Family or District Courts. The Guardianship
Act, 1968 provided that decisions of the Court of Appeal were final.”* This meant that final appeals to
the London-based Judicid Committee of the Privy Council were not allowed even before the government
enacted |egislation to abolish such appealsin 2003. The Act that abalished Privy Council appeals replaced
it with a new Supreme Court that is presently scheduled to begin hearing cases near the middle of 2004.*
The Supreme Court will have jurisdiction to hear appeals in Hague Convention cases.

Although the primary purpose of the Hague Convention is to have questions of custody decided
by the court of a child’s habitual residence, it does not require parties to automatically return any child
who has been abducted. Instead, it contains certain safeguards to allow Members to protect abducted
children inlimited circumstances. The section of New Zealand’ s Guardianship Amendment Act, 1991 that
incorporates these exceptions in New Zealand law is section 13.

Section 13 beginsby stating that aNew Zed and court can refuse to order the return of an abducted
child if the application isfiled more than one year after hisremoval and the child is now settled in his new
environment. It then provides that an application can also be refused if the person who filed it was not
actually exercising custody rights or would not have been exercising custody rights if the child had not
been removed. In these cases, the court may decide that the child had not been abducted in violation of
the Convention.

The section 13 exception tha has attracted the most judicial attention states that a New Zealand
court can refuse to order the return of an abducted child if “thereisagraverisk that the child' sreturn ...

1 |d. § 20A.

© 38 R.S.N.Z. § 8 (1998).

** Guadianship Act, 1968, 38 R.S.N.Z. § 31(2) (1998).
|d, § 31B.

2,

> Supreme Court Act, 2003 N.Z. Stat. No. 53.
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would expose the child to physical or psychological harm or ... would otherwise place the child in an
intolerable dtuation.” Read broadly, these exceptions could be invoked to justify the courts refusing to
order the return of an abducted child in agreat many cases. However, New Zeaand case law indicates
that the exceptions have generally been read restrictively so as not to virtually undermine the country’s
adherence to the Hague Convention. The higher courts have been particularly sensitive to this potential
problem in overruling Family Court judges who had rendered decisions in favor of parents who had
abducted children in a number of difficult cases.

In Sv. S the High Court and the Court of Appeal both overruled a Family Court judge and
ordered the return to Audralia of children who had been abducted by their mother. This case involved
a father who had alegedly abused the mother and had so intimidated her that she was psychologically
unable to return to Australia for custody hearings. The apped courts sympathized with the situation of
the mother, but found that the Guardianship Amendments Act, 1991 and the Hague Conventions did not
contain applicable exceptions. The children in question were not afraid of their father and wished to return
to their home in Australia. Moreover, the appeal courts held that it was not enough to show that the
children could suffer physical or psychological harm if they were returned; it was necessary to show that
the courts and authorities of their habitual residence could not provide sufficient protection for the
children. One judge stated that this might well be the case if a parent seeking the return of his children
was “ poised to strike” or if the country was in turmoil. As this was not found to be true in the case at
hand, the Family Court’s decision to refuse the return of the children was overturned. The appellate
judges noted that a firm adhesion to the Hague Convention was needed in order to ensure that applications
filed in other countries by New Zealand parents and authorities would receive favorable consideration.*

The case of Sv. Sis very similar to a 1996 case in which the names of the parties were not
reported. This earlier case also involved an application from a foreign father for the return of children
who had been abducted by their mother. The mother had opposed this application by contending that the
father had sexudly abused one of the children while he had custody of her. The Family Court judge who
heard this application agreed that there was a grave risk that the child would be exposed to physical or
psychological harm or would be placed in an intolerable situation if she was returned to her habitual
residence in Denmark. On appeal, the High Court held that Family Court judges are not to treat
applications for return of children as custody hearings. Instead, the courts must consider whether the
foreign legal system contains adequate safeguards for children. In the instant case, the High Court found
that the Danish legal system provides that, infamily matters, the best interests of children are paramount
and that Denmark would take steps to protect the childif therewas a reasonable possibility that she would
be sexually abused. The Court of Appeal agreed with these findings and cited Australian, Scottish, and
American cases in support of its interpretation of the Hague Convention.*

Sincethe above cases were decided, the High Court has reviewed anumber of applicationsfor the
return of allegedly abducted children who were habitually residentin Australia. InKSv. LS(No. 2)* and
P v. Secretary of Justice,? the return was ordered. However, in El Sayed v. Secretary of Justice,* the

235y, S, [1999] 3N.Z.L.R. 513.
211996] N.Z.F.L.R. 99 (C.A.).
2 [2004] N.Z.F.L.R. 236 (H.C.).
2 [2003]N.Z.F.L.R. 673 (H.C.).

2712003] 1 N.Z.L.R. 349 (H.C.).
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High Court reversed the decision of atrial judge to allow a child to stay in New Zealand on the ground
that the child would face a grave risk of physical or psychological harm if he was returned to Australia.
In reaching this decision, the judge found that the fact that Australia provides protection to children
through its social services did not eliminate the risk in the instant case. However, the judge was careful
to note that most cases in which such concerns are raised will not result in an exception being granted to
alow achild to stay in New Zealand. Similar sentiments were expressed in Bv. C.* In that case, achild
habitudly resident in the United Kingdom was allowed to stay in New Zealand. The mgjor reason for this
decision was that the child was a teenager who had indicated a strong preference to remain in the country.

The above cases demonstrate that New Zealand courts have applied the Hague Convention in aid
of foreign parentswho have had children abducted by former spouses, but they have also found that certain
cases fall within the exceptions under the agreement. In the latter cases, the courts have tended to stress
the unusual facts to avoid the impression that they do not take their obligations under the Hague
Convention as seriously as was intended by its framers.

IV. Law Enforcement System

New Zealand's Guardianship Amendment Act, 1991 provides for the enforcement of orders for
the return of a child who has been abducted. Under the applicable section, a Family Court or District
Court judge can issue a warrant that authorizes a police officer or social worker to take possesson of a
child and deliver him to a person or authority who will arrange for hisreturn.” A judge or the Registrar
of the High Court, if no judge is available, can also issue orders to prevent children who are the subject
of a Hague Convention appli cation from being removed from New Zedand. To enforce such an order,
a judge or the Registrar can direct that a child be taken into official custody and that any passports,
tickets, and other travel documents be surrendered.*

V. Legal Assistance Programs

The Guardianship Amendment Act, 1991 provides that where an applicant for the return of an
abducted child is not represented by abarrister or solicitor, “the Authority shall, where the circumstances
SO0 require, appoint abarrister or solicitor to represent the applicant for the purposes of the application.” **
Legal fees are then paid by the court. The Court can order a party to reimburse the Crown such amount
asit deemsappropriate. It appearsthat thisisnot usually donewhen the disputeinvolves questions of law.
Legal aid can be applied for by parties who are unable to pay the legal costs of bringing an application for
the return of an abducted child.

VI. Conclusion

Prior to 1991, several well-publicized cases gave New Zed and the reputation of being a country
that at least sometimes harbored children who had been abducted in violation of foreign custody orders.
However, New Zealand acceded to the Hague Convention of the Civil Aspects of International Child
Abduction. The primary purpose of the Hague Convention is to ensure that, except in very special cases,

2 [2002] N.Z.F.L.R. 433 (H.C.).
2 38 R.SN.Z. 659, 5,26 (1998).
© |d, § 25 and Guardianship Act, 1968, 38 R.S.N.Z. 613, § 20 (1998).

33 R.S.N.Z. 659, § 23 (1998).
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questions of custody are dealt with by the courts and authorities of an abducted child’ s habitual residence.
The Hague Convention was incorporated in New Zealand law through the adoption of the Guardianship
Amendment Act, 1991. That statute does not depart from the Convention in significant respects.
Moreover, in interpreting the Guardianship Amendment Act, 1991, New Zealand' s appellate courts have
demonstrated a determination to support the legal regime it creates as being in the best interests of both
foreign children who have been abducted and brought to New Zealand and New Zealand children who
might be abducted and taken to foreign jurisdictions.

Prepared by Stephen F. Clarke
Senior Legal Specialist
March 2004
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PANAMA
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION

Law No. 22 of December 10, 1993, approved the Hague Convention on the Civil Aspects of
International Child Abduction on October 25, 1980." The Convention applies to Panama as a result of
accession.” Therefore, according to article 38 of the Convention, the accession has effect only regarding
the relations between Panama and such contracting states as have declared their acceptance of the
accession.®> The Convention came into force between the United States and Panama on June 1, 1994.*

I. Domestic Laws and Regulations Implementing the Hague Convention

In compliance with article 6, paragraph 1, of the Convention,®> Panama has designated the
Direccion General de Asuntos Juridicos y Tratados of the Ministry of Foreign Affairs as the Central
Authority. According to the Political Constitution of Panama, the Convention became part of the legal
order of the Republic upon its enactment, approval, and promulgation.® Panamais a party to the Vienna
Convention on the Law of Treaties,” which states that “ [€]very treaty in force is binding upon the parties
to it and it must be performed by them in good faith.”®

The Hague Convention application must be accompanied by the following additional documents
which must be either in Spanish or translated to Spanish:

. a Hague Convention application

. birth certificate

. divorce certificate (if applicable)

. child custody agreement (if applicable)

. acopy of the requesting state applicablelegislation on child custody, parental authority and
rights, including visitation rights

. a photo of the abducted child and the abductor parent

* Law No. 22 of Dec. 10, 1993 (Gaceta Oficial, Dec. 15, 1993).

? Hague Conference on Private International Law, Convention # 28 of 25 October 1980 on Civil Aspects of International Child
Abduction, available at http://www. hcch. net/e/ authorities/ caabduct. html.

* Hague Convention on the Civil Aspects of International Child Abduction, 19 I.L.M. 1501 (1980), art. 38.

* Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, available at
http://travel. state.gov/hague list.html.

® Qupra note 3, art. 6.
¢ Constitucién Politica de la RepUblica de Panama (Editorial Publipan, Panama, 1993), art. 179, § 9, and 167.
" Vienna Convention on the Law of Treaties, with annex, 8 ILM 679.

®|d. art. 26.
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. documentation proving the child’ s habitud residence in the requesting state together with
additional documents of various nature such as medical, vaccines, school, etc.®

II. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

The competent courts to decide on cases related to the wrongful removal and retention of a child
are the family courts [ juzgados seccionales de familia] of the city where the child resides.”® There are
six family courts located in the judicial district of Panama City. The procedure involves assigning each
case to any of the six courts of the judicial district that is governed by the Judicial Code of Panama. The
same rules are applicable to the rest of the country.'* Panama has not promulgated legislation
implementing the Hague Convention. Therefore, courts directly apply the text of the Convention to
proceedings in these types of cases.*

Child abduction by close relatives is a criminal offense punished with imprisonment from 2 to 6
years. However, parents are excluded from this provision.*®

B. Parental Visitation

The competent courts to decide parental visitation include the juzgados seccionales de familia
where the child resides.** This same court is competent in proceedings under the Hague Convention.

When there is no compliance with a custody agreement or acourt resolution, or thereisaviolation
of visitation rights, the Court may change its resolution or the terms of the agreement without prejudice
to the criminal responsibility created by such conduct, which may be declared in contempt of court.™ In
deciding on custody, visitation rights, or relocation orders, the court issues its decisions based upon the
best interest of the minor involved in the particular case.*

° Sustraccion Internacional de Menores (International Child Abduction), Ministry of Foreign Affairs, Republic of Panama, Nov. 26,
2003, available at http://www.mire.gob.pa/ menores.php.

% Cédigo de La Familia, specia edition (Asamblea Legidativa, Panama, 1996), art. 752.

* Codigo Judicial (Editorial Juridica Bolivariana, Panama, 1997), ch. II.

' Telephone interview with Carla Ramirez, an attorney and an officer at the Central Authority of Panama (Dec. 14, 1999).
** Cédigo Penal de la Repulblica de Panama, Editorial Mizrachi & Pujol, Panama( 1993), art. 212.

* Cdédigo de Familia, supra note 10.

*1d. arts. 329 and 321.

*1d. arts. 318, 321, 326, and 327.
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III. Court System and Structure - Courts Handling the Hague Convention

The trial court is the juzgados seccionales de familia.*” The court of appeals for these cases are
the Tribunales Superiores de Familia.*®* It does not appear that any decisions have been issued by the
Supreme Court on cases of child abduction under the Hague Convention.*

IV. Law Enforcement System

Final decisions of the court are enforceable immediately. If thereisa refusal to comply with the
court’s final judgment, the court may issue an order of imprisonment and request the assistance of the
police and the immigration authorities to prevent the obligated party from leaving the country and taking
the child with him.*

Once the court issues a departure restriction order, it is immediately notified to the National
Immigration Directorate, who in turn, issuesan alert warning to dl the arport and borders authorities in
the country. In addition to the court, the Attorney General is the only other authority who may issues
orders to prevent an individual from leaving the country.*

V. Legal Assistance Programs

The Panamanian Central Authority after receiving a Hague Convention case presents the case to
the Tribunal Superior de Familia, which then refers the case to the appropriate Juzgado Seccional de
Familia. In addition, the Central Authority is present at court hearings and provides assistance to the
judge on the interpretation and implementation of the Hague Convention if necessary. The Central
Authority isimpartial. It does not represent the parties nor does it advocate for them. The Fiscalia de
Familia, under the authority of the Attorney General (Ministerio Publico), represents the interest of the
minor in court. Applicants are free to hire a Panamanian attorney to represent their interests in a Hague
case.” However, Panama provides legal assistance to those foreigners who request it and prove that they
do not have economic meansto hire an attorney in Panama.*

VI. Conclusion

Although Panama has not promulgated specific legislation to implement the Convention, by law
it may be enforced directly by the courts. The Central Authority provides assistance to the court when

1d. art. 752.

*1d. art. 755.

¥ Qupra note 12.

* Telephone interview with lanna Quadri, head of the Panamanian Central Authority (Dec. 16, 1999).

%' Panamanian Central Authority answersto questionnare on preventive measures by the Permanent Bureau of the Hague Conference
on Private International Law, at ftp://ftp.hcch. net/doc.

2 Qupra note 20.

# Qupra note 9.
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needed to achieve full implementation of the Convention.** Asof May 31, 2003, Panama had 9 abduction
cases open.®

Prepared by Norma C. Gutiérrez
Senior Legal Specialist
November 2003

** Information on international child abduction and the Panamanian law is available in the website of the Panamanian Ministry of
Foreign Affairs, in the link of the General Directorate of Legal Issues and Treaties (Direccion General de Asuntos Juridicos y Tratados)
http://www.mire.gob.pa.

?*  International Parental Child  Abduction, U.S. Department of State, available at
http://travel. state.gov/2003 June Hague Attach. html.




LAW LIBRARY OF CONGRESS
POLAND
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction
The Hague Convention

The Republic of Poland ratified the Hague Convention on Civil Aspects of International Child
Abduction (hereinafter the Hague Convention) on July 6, 1992, with reservations as to article 26,
paragraph 3 of the Convention.* Pursuant to its provisions, the Convention came into force in Poland on
November 1, 1992.> However, the publication of the text of the Hague Convention in Dziennik Ustaw (the
official Polish gazette), asrequired by Polish law, was delayed for several years after itsratification. The
Convention, together with its Polish tranglation, was published in Dziennik Ustaw No.108 on September
25, 1995, thereby removing any doubt concerning the Convention’s binding effect on all Polish courts,
government authorities, and citizens.

The Hague Convention is binding only between contracting states. In the Declaration on
Accession of Poland to the Hague Convention, the Polish Ministry of Foreign Affairs declared that
pursuant to article 38 of the Hague Convention, the following contracting states had expressed their
acceptance of the accession of the Republic of Poland to the Hague Convention: Holland, the United States
of America, Luxembourg, and the United Kingdom of Great Britain and Northern Ireland. Between the
United States and Poland, the Hague Convention became binding immediately on November 1, 1992.3
Information on the states that joined the Hague Convention can be obtained in the Department of L aws and
Treaties of the Ministry of Foreign Affairsin Poland.

Dueto therelatively short time span of the application of the Hague Convention by Polish courts,
there are very few court cases available tha have gpplied the Hague Convention. Generally accessible
materials consist of the text of the two Polish Supreme Court decisions and an analysis of 12 district court
decisionsin ascholarly article by W. Skierkowska. Thereare relatively few scholarly legal publications
on the topic of the Hague Convention. Except for severa publications on various aspects of the Hague
Convention, cited in this report, there are no comprehensive analyses of its application in the Polish legal
system.

The Hague Convention uses different terminology than Polish domestic law, e.g., “wrongful
removal or retention of a child” (bezprawne uprowadzenie lub zatrzymanie dziecka), “ rights of custody
and of access’ (prawa do opieki i odwiedzin), etc. Although these terms are defined in the text of the
Hague Convention, their application in the Polish domestic legal system may cause some problems.
During the short time since the application of the Hague Convention in Poland, neither jurisprudence nor

' See Oswiadczenie Rzadowe z dnia 17 maja 1995 r. w sprawie przystapienia Rzeczypospolitej Polskiej do Konwencji dotyczacej
cywilnych aspektow uprowadzenia dziecka za granice, sporzadzonej w Hadze dnia 25 pazdziernika 1980 r. [The Government Declaration of
May 17, 1995, on the Accession of the Republic of Poland to the Convention on Civil Aspectsof International Child Abduction, Donein The
Hague on October 25, 1980, [hereinafter the Declaration], Dziennik Ustaw [Polish official gazette [hereinafter Dz.U.], No. 108, item 529
(1995). The text of the Hague Convention was published in Dz.U. No. 108, item 528 (1995).

? See also Ciszewski, J., Konwencja dotyczaca cywilnych aspektow uprowadzenia dziecka za granice [The Convention on Civil
Aspectsof International Child Abduction [hereinafter Ciszewski], 2 Przeglad sadowy [Court Review (Polish law review)] 23-31 (1994).

® The Declaration, para5, supra note 1.
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legal scholars with very few exceptions' have been able to develop an appropriate and satisfactory way of
transferring these terms into the Polish legal system. Thisreport, therefore, having a mainly informative
character, does not attempt to undertake such a difficult task, except where it is absolutely necessary.

Other International Agreements

Aside from the Hague Convention, the Republic of Poland is also bound by other bilateral and
multilateral agreements dealing with international child abduction.

Poland has signed bilateral agreements relating to recognition and execution of civil and family
judgments dealing with child custody with various countries, including, but not limited to: France,® former
Czechoslovakia,® Hungary,” Lithuania,® Bydorussia,® and the former Union of the Soviet Socialist
Republic.”® The Hague Convention provides that bilateral agreements between the particular contracting
states have priority over the Hague Convention. The Hague Convention states the following in article 26:

Nothing in this Convention shall prevent two or more contracting states, in order to limit
the restrictions to which the return of the child may be subject, from agreeing among
themselves to derogate from any provisions of this Convention which may imply such a
restriction.

The Republic of Poland is also bound by other international agreements dealing with international
child abduction, including, but not limited to, the Convention on the Rights of the Child,* the European
Convention on Recognition and Execution of Judgments Concerning Child Custody and on Return to
Custody, ** and the Convention on the Appropriate Authorities and Law for Minors' Protection.™

* See further in the text, e.g., 1997 (unpublished) and 1998 Supreme Court decision, note 40, infra. See also 30-35 Holewinska-
Lapinska, E., Konwencja Haska Uprowadzenie dziecka za granice as “prawo do opieki” w prawie polskim [The Hague Convention:
International Child Abduction and “the Rights of Custody” in Polish Law], Jurysta [Polish law journal] no. 10-11 (1999) [hereinafter
Holewinska].

°* Dz.U. No. 4, items 22 and 23 (1969).

® Dz.U. No. 39, items 210 and 211 (1989).

"Dz.U. No. 8, items 54 and 55 (1960).

® Dz.U. No. 35, items 130 and 131 (1994).

°Dz.U. No. 128, items 619 and 620 (1995).

1 Dz.U. No. 32, items 147 and 148 (1958). Some agreements concluded by the USSR were confirmed by several FSU countries.

** Adopted by the General Assembly of the United Nations Nov. 20, 1989, and ratified by Poland. See Konwencja o prawach
dziecka, Dz.U. No. 120, items 526 and 527 (1991).

> Done in Luxemburg on May 20, 1980 [hereinafter the European Convention]. Ratified by Poland. See Europejska Konwencja
0 uznawaniu i wykonywaniu orzeczen dotyczacych pieczy nad dzieckiem oraz o przywracaniu pieczy nad dzieckiem, Dz.U. No. 31, item 134
(1996), correction: Dz.U. No. 32, item 196 (1997).

** Done in Hague on Oct. 5, 1961, [hereinafter the 1961 Hague Convention]. Ratified by Poland. See Konwencja o wlasciwosci
organow i prawie wlasciwym w zakresie ochrony maloletnich, sporzadzonaw Hadze dnia 5 pazdziernika 1961 r., Dz.U. No. 106, item 519
(1995). The 1961 Convention replaced the previous Convention on Minors' Protection, done in Hague on June 12, 1902, also ratified by
Poland.
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When applying the Hague Convention, Polish courts take into consideration the provisions of the
Convention on the Rights of the Child:

Speaking about the interpretation and application of the 1980 Hague Convention while
taking into consideration the provisions of the 1989 Convention on theRights of the Child,
one should mainly consider such provisions of the latter which indicate that the primary
and superior value in each proceedings relating to the child is “interes dziecka’ [“the
interest of the child’] (article 3). According to the resolution of seven justices of the
Supreme Court™ of June 12, 1992, |11 CZP 48/92; OSNCP No. 10, item 179 (1992) “the
interest of the child” corresponds with the Polish term “ dobro dziecka” [“ best interest of
the child”]. As provided by the Preamble to the 1980 Hague Convention “interes’
[“interest”] in the meaning of “dobro” [“best interest”] of a child is “of paramount
importance in matters relating to its custody.” Therefore, the general directive for
deciding parental conflicts resulting from exercising children’s custody, particularly
resulting from such situation as in this case when one parent |eaves the present residence
together with children, should be in the best interest of the children.*

In another decision, the Polish Supreme Court held:

When the conditionsdescribed in the Convention happen (wrongful removal or retention
of achild), its provisions concerning the return of a child should be implemented, unless
the circumstancesjustifying refusal of return provided in article 13 of the Convention will
be established, asinterpreted and applied taking into cons deration “ dobro dziecka” [*the
interest of a child”] defined in the Convention on the Rights of the Child...*

I. Domestic Laws and Regulations Implementing the Hague Convention

In Poland’ s Dedlaration of Accession to the Hague Convention (article 6), the Ministry of Justice
was designated as the Central Authority obliged to discharge the dutiesimposed by the Hague Convention
on the territory of the Republic of Poland.*” An aggrieved party may apply to the Ministry of Justice and
request it to perform its Central Authority duties, particularly those described in article 7 of the Hague
Convention.*® The aggrieved party may al so bypassthe Central Authority and apply directly to thejudicial
or administrative authority of a contracting state, pursuant to article 29 of the Hague Convention.

In order to help Polish judges in the application of the new Conventions and other international
agreements ratified by Poland, the Polish Ministry of Justice and the Dutch Ministry of Justice signed
agreements on mutual cooperation. Pursuant to these agreements, Polish judges may refer, free of charge,

** By their own decision, resolutions adopted by a bench composed of seven justices of the Supreme Court may become a binding
legal principle which has a precedence value. See arts. 13, 16, 21, and 22, Ustawa z dnia 20 wrzesnia 1984 o Sadzie Nagjwyzszym [The Law
of Sept. 20, 1984 on the Supreme Court], consolidated text: Dz.U. No. 13, item 48 (1994), as amended.

'* See decision, note 28, infra, OSNC No. 9, item 142 (1998) at 63-64. See also 16 Gronowska, B., Jasudowicz, T., O prawach
dziecka, Wydawnictwo Comer, Torun 1994.

** Supreme Court decision of Mar. 31, 1999, SN | CKN 23/99.
"Qupra note 1, 1 6. Ministerstwo Sprawiedliwosci, Al Ujazdowskie 11, 00-950 Warszawa, Poland. Tel. 628-44-31, Fax 6287363

** Such was the situation in the Supreme Court decision cited in note 28 infra, at 60.
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questions concerning private international law to the International Legal Institute in the Hague, Holland.™
Information on these services may be obtained in the Polish Ministry of Justice or directly at the
International Legal Institute in the Hague.

A. The Constitution

When the Hague Convention wasratified, the Polish Constitution that wasinforce at that time did
not define the place or implementation of international agreements in the domestic legal order. The
present Polish Constitution® lists explicitly ratified international agreements as a source of universaly
binding law.?* The Constitution provides that the ratification and denunciation of some categories of
international agreements require prior consent granted by a gatute. Such categories are enumerated in
article 89 of the Constitution and include those concerning “ freedoms, rights, or obligations of citizens,
as specified in the Constitution” and “ matters regulated by statute or those for which the Constitution
requires a statute.” * The Hague Convention falls within these categories.

The Constitution is based on principles of direct application of international agreements, the so-
called transformation,? and their supremacy over domestic law. It states:

1. The ratified international agreement, after its promulgation in the Official Gazette
(Dziennik Ustaw) of the Republic of Poland, constitutes a part of the domestic legal order
and applies directly, unless its application depends on the enactment of a statute.

2. Aninternational agreement ratified upon prior consent granted by a statute shall have
precedence over a domestic statute if such a statute cannot be reconciled with the
provisions of the agreement.*

Most international conventions ratified by Poland concerning human rights have precedence over
domestic laws.*

The Hague Convention was ratified prior to the entering into force of the new Polish Constitution,
at a time when there was no requirement of prior legislative delegation for its ratification. In such a
situation, article 241, section 1 of the present Polish Constitution applies. It provides that some
international agreements, relating to categories mentioned in article 89, section 1 of the Constitution,
ratified by the Republic of Poland pursuant to previous laws and promulgated in DzZiennik Ustaw, are

* The address of the Institute is: Hoenstraat 5, 2596 HX' s-Gravenhage, Netherlands. Tel.: 070-356 09 74, Fax : 070-330 71 82.
See Konwencja o ochronie dziecka oraz K onwencja o uprowadzeniadziecka [The Convention on the Protection of the Child and the Convention
on Child Abduction], 5 Przeglad sadowy 84, 84-88 (May 1995).

% Konstytucja Rzeczypospolitej Polskigj z dnia 2 kwietnia 1997 r., [The Constitution of the Republic of Poland of Apr. 2, 1997],
Dz.U. No. 78, item 438 (1997) [hereinafter Constitution].

2 d. art. 87, 8 1.

> 1d. art. 89, § 1.

# Banaszak, B., Prawo konstytucyjne [Constitutional Law], C.H. Beck, Warsaw (1999) [hereinafter Banaszak], at 126.
2 Qupra note 20, art. 91, 881 & 2.

** 30 Holewinska, supra note 4.
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treated the same as those ratified after prior legisative delegation.® The Hague Convention falls within
this category.*

The content of this provision [article 241, section 1] permits an assumption that, from
the moment it came into force, it includes all international agreements ratified until this
date. As far as the Hague Convention [on the Civil Aspects of International Child
Abduction] is concerned, it permitsan assumption that it constitutesa part of the domestic
legal order and applies directly, provided that specific provisions of the Convention
concerning the civil aspects of child abduction should be interpreted and applied, taking
into consideration provisions of the Convention on the Rights of the Child, binding
Poland, and adopted by the General Assembly of the United Nations on November 20,
1989 (Dz.U. No. 120, item 526 (1991)).*

According to the Polish law,* the Hague Convention is self-implementing, it applies directly, and
its application does not require any implementing domestic laws. After its ratification and publication in
the Polish official gazette, the provisions of the Hague Convention became part of the Polish domestic
legal order automatically,* pursuant to the so-called transformation. Furthermore, pursuant to article 27
of the Vienna Convention on the Law of Treaties,* ratified by Poland on July 2, 1990,%* a Party may not
rely on its domestic law to justify its failure to comply with a treaty.*

I1. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction
1. The Constitution

The Polish Constitution does not have any provisions referring directly to child abduction.
However, its article 72 states:

1. The Republic of Poland ensures the protection of the rights of the child. Everyone
has the right to demand of organs of public authority that they defend children against
violence, cruelty, exploitation, and demoralization.

*® The Constitution, Chapter XII1: Transitional and Final Provisions.

" Smyczynski, T., (Ed.), Konwencja o prawach dziecka-analiza i wykladnia [Convention on the Rights of the Child-Andysis and
Interpretation], Poznan (1999), [hereinafter Smyczynski Konwencja).

%% Polish Supreme Court decision of January 16, 1998, [hereinafter 1998 Supreme Court decision]. Case No. II CKN 855/97. OSNC
No. 9, item 142 (1998) at 63.

* The Constitution, art. 91, § 1.

% See supra note 28, OSNC No. 9, item 142, summary at 59.
* Concluded in Vienna on May 23, 1969.

 Dz.U. No. 74, item 440 (1990).

17 Smyczynski Konwencja, supra note 27.
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2. A child deprived of parental care has the right to care and assistance provided by
public authorities.

3. Organs of public authority and persons responsible for children, in the course of
establishing the rights of achild, shall consider and, asfar as possible, give priority to the
views of the child.

4. The statute shall define the competence and procedure for the appointment of the
Commissioner for Children’s Rights.

2. Administrative Law

The administrative law provides that when a minor applies for a passport, the permission of both
parents or aguardian isrequired, unless only one of the parents has parental authority. Any disagreement
between the parents on that matter will be resolved by a court.

A Polish passport is not required from Polish citizens who cross the Polish border with the Czech
Republic, the Slovak Republic, and the German Federal Republic. Similar rules apply appropriately for
citizens of these three countries. A minor may cross these borders on grounds of a note on the
identification card from a parent or aguardian. Polish law also providestha the appropriate authority may
refuse a Polish entry visa when it is obvious that it would facilitate a child’ s removal or retention. The
Office of the Children’s Ombudsman has been created in order to coordinate the implementation of
children’ s rights as established by domestic laws, government programs, international agreements, and
recommendations of international organizations.*

3. Family Law

The whole concept of parental authority, as specified in articles 92-113 of the Family Code,® is
intended to prevent wrongful removal or retention of children. It isbased on anidea that neither parents
nor children have any influence on the contents of the parental authority. All Family Code provisions
relating to parental authority constitute peremptory norms, and parents may not “release” a child from
their parental authority.*

The rights of custody (prawo do opieki) protected by the Hague Convention, as defined in its
article 5, “ shall include rights relating to the care of the person of the child and, in particular, the right
to determine the child’'s place of residence.” The Hague Convention statesin article 3 that “ the rights of
custody ... may arisein particular by operation of law or by reason of ajudicial or administrative decision,
or by reason of an agreement having legal effect under the law of that state.”

* The Law on Children’s Ombudsman, Dz.U. No. 6, item 69 (2000).

% Ustawa z dnia 25 lutego 1964 r. Kodeks rodzinny i opiekunczy, Dz.U. No. 9, item 59 (1964); amended: Dz.U. No. 45, item 234
(1975); Dz.U. No. 36, item 180 (1986); Dz.U. No. 34, item 198 (1990); Dz.U. No. 83, item 417 (1995); Dz.U. No. 117, item 757 (1998);
Dz.U. No. 52, item 532 (1999); Dz.U. No. 122, item 1322 (2000); Dz.U. No. 128, item 1403 (2001); Dz.U. No. 83, item 772 (2003)
[hereinafter the Family Code].

% 469 Ignatowicz, J., Kodeksrodzinny i opiekunczy zkomentarzem [Family and Guardianship Codewith aCommentary], Warszawa
1993.
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The Polish Supreme Court initsdecision No. | CKN 653/97 (unpublished) of October 16, 1997,%
equated thisright of custody with the “ parental authority” specified in articles 92-113 of the Family Code.
In scholarly legal writings, the opinion has been expressed that this “right of custody” constitutes a
significant part of parental authority. However, it has been pointed out that in the Polish legal system “the
right of custody” may arise only by operation of law or by reason of ajudicial decision. It may not arise
by reason of an administrative decision or by an agreement.*

The Family Code does not provide the definition of parental authority. It only statesthat “ parental
authority includes in particular a duty and right of care over a person and property of a child, aswell as
of raising achild.”* Parental authority is defined in the scholarly legal writings as “ the totality of rights
and duties of parents toward a child intended to provide care over his person and property.”* It is
generally accepted among Polish legal authorities that parental authority includes the right to determine
the child’s place of residence.** The Civil Code* states:

1. The place of residence of a child under parental authority shall be the place of
residence of his parents or of one parent who isentitled to exclusive parental authority or
to whom the exercise of parental authority has been entrusted.

2. If both parents are equally entitled to parental authority and have separate places of
residence, the place of residence of the child is with the parent with whom the child
remains permanently. If the child doesnot remain permanently with either of the parents,
his place of residence shall be decided by the guardianship court.*

In certain situations, the guardianship court may intervene in the implementation of parenta
authority.* The court may limit, suspend, or terminate parental authority. Parental authority may be
limited when the best interests of achild are endangered, when the child isindanger of being demoralized,
or due to a particular situation of the parents. A particular situation may be due to actual separation of
the parents or other situation causing alimitation of trust in the implementation of their parental authority.

Actual separation of parents occurs when:

%" Also cited in the 1998 Supreme Court decision, supra note 28.
% 31- 32 Holewinska.

* Family Code, art. 95.

** Smyczynski, T., 134 Prawo rodzinnei opiekuncze [Family and Tutelagelaw], Wydawnictwo C. H. Beck, Warsaw 1997 [hereinafter
Smyczynski Prawo].

* 372 Smyczynski Konwencja.

“? Ustawa z dnia 23 kwietnia 1964 r., Kodeks cywilny [The Law of April 23, 1964, Civil Code], Dz.U. No. 16, item 93 (1964), as
amended [hereinafter Civil Code].

“1d. art. 26.

44216 Winiarz, J., Gajda, J., Prawo rodzinne [Family Law], Wydawnictwo Prawnicze PWN, Warszawa 1999 [hereinafter Winiarz).
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1. The parents live apart due to a divorce or marriage annulment decree.* Pursuant
to article 58, section 1, Family Code, the court issuing the divorce decree is obliged to
determine parental authority over minor children of both spouses. This is one of the
major duties of the divorce court.* The court may entrust only one parent with
parental authority while limiting the other to specifically defined duties and obligations
towards the child.*

2. The parents are still married but they live apart.*®

3. Both parents of an out-of-wedlock child living apart have parental authority
(acknowledgment of a child or paternity and parental authority established by a court.

The limitation of trust in proper implementation of parental authority occurs when both parents
have parental authority but are not married,* only one parent is entrusted with parental authority,* or the
child has been declared totally incompetent.>

Asarule, parental authority belongs to both parents.®> However, parental authority may belong
to only one parent if the other parent is deceased, unknown, or does not have full legal capacity; the other
parent has been permanently or temporarily deprived of parental authority; or the fatherhood was
established by a court decision and the court did not provide the father with parental authority. >

One of the most important provisions protecting children from wrongful removal or retention is
article 100 of the Family Code which states:

the guardianship court and other state authorities are obliged to provide help to parents
when it is necessary for proper exercise of their parental authority. In particular, each
parent may petition the guardianship court for return of a child removed by an
unauthorized person.

The right to request the return of a child removed by an unauthorized person has its source in parental
authority. Only a person entrusted with parental authority may request the return of a child. When a
person’s parental authority has been limited, he may pursue such arequest only if his parental

* Family Code, art. 58, § 1.

¢ Wytyczne Sadu Najwyzszego z dnia 18 marca 1968 r. [Supreme Court Directives of March 18, 1968], No. 11l CZP 70/66 (OSN
1968, item 77), point V.

*” Family Code, art. 58, § 1.
*®1d. art. 107, § 2.

“1d. art. 107, § 1.

*1d. art. 104.

' 1d. art. 108.

21d. art. 93, § 1.

3 207 Winiarz.
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authority provides that the child resides with him.> However, the category of persons entitled to help
under this article includes not only parents but also foster parents, legal guardians, or curators.®

An “unauthorized person” in the meaning of article 100 of the Family Code is any person who
refuses the return of a wrongfully removed child. This category also includes a parent who retains the
childin contravention of the court decision.® “ Other state authorities” should include all state authorities,
in particular police, the prosecutors’ office, and state administration authorities. *’

There are also other provisions of the Family Code which are meant to prevent the wrongful
removal and retention of children. They include those regulating deprivation® and limitation of parental
authority,> prohibition of personal contacts with the child by parents deprived of parental authority,® and
supervision on exercising custody and release of the custodian.®® Performing or permitting the wrongful
removal of a child may be a triggering factor for the court to implement sanctions proscribed by these
provisions.

The Permanent Bureau of the Hague Convention of October 25, 1980, on the Civil Aspects of
International Child Abduction has requested all states party to the Hague Convention and some Non-
Governmental Organizations to respond to the questionnaire. Polish government responses to the
quedtionnare® contain official information on the implementation of the Hague Convention by Poland.
It states, among others:

A guardianship court, in view of athreat of abduction or retention of a child abroad, may
prohibit, by means of a provisional order (in a custodianship case), the child to leave the
territory of Poland. Moreover, a guardianship court may also provisionally apply other
preventive measures, which seem to be most effective in a given situation, in order to
prevent abduction or retention (e.g., deposit). Such adecision is enforceable from the
very moment of itsissuance. A decision on prohibiting a child to leave Poland until the
guardianship proceedingsis concluded shall betransferred by acourt to the Border Guards
Headquarters, which is a unit responsible for the notification of the border check points.

The provisiona prohibition of the removal of a child from Poland may be also adjudicated in
divorce proceedings. A judgment in this kind of proceedings may be issued:

* Gajda, J., Kodeks rodzinny i opiekunczy. Komentarz [The Family and Guardianship Code. Commentary], Wydawnictwo C.H.
Beck, Warszawa 1999 [hereinafter Gajda)], art. 100, comment 9.

* 1d. art. 100, comment 8.

* 1d. art 100, comment 10.
°"1d. art. 100, comment 7.
*1d. art. 111.

*1d. art. 109.

©1d. art. 113.

*1d. arts. 165, 168, and 169.

%2 See: http://www.hcch.net/ e/authorities/index. htm.
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. upon arequest by a parent who shall prove the existing risk of a child abduction,
. by a court acting ex officio.

In this case, ajudgment will be also immediately enforceable, despite the possibility of being
appeaed.

The Polish law admits the possibility of issuing by a guardianship court an emergency
decision prohibiting a child to leave the territory of Poland or otherwise making it
impossible to abduct or retain a child. The possibility of issuing by aguardianship court
the aforementioned judgment can be ad so obtained out-of -hours, since there are additional
duty hours held by judgesin family courts. Thereis no need to appoint a hearing for this
purpose.

4. Civil Procedure

Article 100 of the Family Code constitutes substantive grounds for a request to return a child.

Judicial proceedings in matters regulated in the Family Code are governed by the Code of Civil
Procedure.®

5. Civil Law

Wrongful removal or retention of a child affects his dignity, freedom, personal inviolability, and
the right to contact his parents and relatives. These rights constitute personal rights protected under
articles 23 and 24 of the Civil Code. When, as aresult of wrongful removal or retention, achild suffers
bodily injury or health impairment, he may request damages and/or compensation on atort basis, pursuant
to article 444 of the Civil Code.

6. Criminal Law

Wrongful removal or retention of a child may constitute acrime and result in criminal prosecution
and penalties defined in the Criminal Code.® Article 211 of the new Criminal Code®™ states the following:

[w]hoever, contrary to the will of the person appointed to take care of or supervise,
removes or retains aminor person under 15 years of age ... shall be subject to the pendty
of imprisonment for up to 3 years.

The purpose of aticle 211 of the Criminal Code is to protect legal institutions of care and
supervision [opieki i nadzoru], and not to protect the freedom of a person wrongfully removed or retained.
Removal constitutes the violation of the legal order of exercising the rights of care or supervison over a

®1d. at A3 & A4.

 Ustawa z dnia 17 listopada 1964 r. Kodeks postepowania cywilnego [The Law of Nov. 17, 1964, Code of Civil Procedure]
[hereinafter the Code of Civil Procedure], Dz.U. No. 43, item 296 (1964), as amended.

* Ustawa z dnia 6 czerwca 1997 r. Kodeks karny [The Law of June 6, 1997, Crimina Code] [hereinafter Criminal Code], Dz.U.
No. 88, item 553 (1997) which came into force in 1998.

% In the former Criminal Code of 1969, the crime of removal or retention (kidnapping) of a minor was dedt with in art. 188.
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minor.®” The latter is protected by article 189 of the Criminal Code. According to scholarly legal
writings, “wrongful removal” isthe active removal of aminor from the care or supervision of authorized
persons. “Retention,” on the other hand, takes place when a perpetrator authorized to have temporary
custody doesnot return achild to the permanent custodian.®® Remova isan act, while retention constitutes
aforbearance.®

The commission of a crime under article 211 does not require the use of threat, force, or fraud.
Permission of aminor isimmaterial and does not exclude the liability of aperpetrator;™ it is enough that
the perpetrator acted against the will of persons authorized to care for or supervise the child.”™ The
caegory of “authorized persons” includes persons authorized by the Family Code, i.e., natural and
adoptive parents who have full parental authority, legal guardians, or foster parents. It also includes
persons authorized to exercise care and supervision by other laws, e.g., teachers.

Since the crime of kidnapping has to be committed “against the will of a person authorized to
exercise care or supervision,” usualy it cannot be committed by a parent or legal guardian exercising
parental authority. However, when one or both parents are divested of parental authority, or their parental
authority has been suspended or limited pursuant to articles 107, 110, and 111 of the Family Code, then
such parents may become perpetrators of the crime of kidnapping.” The fact that the perpetrator did not
take a minor under his care but abandoned him or transferred him to a third person, is not a defense.
Polish Criminal Code also penalizes attempts at, as well as aiding and abetting in, the wrongful removal
or retention of a child.”

B. Parental Visitation

The “rights of access’ protected by the Hague Convention “ shall include the right to take a child
for alimited period of time to a place other than the child’'s habitual residence.” ™ Polish domestic law
does not use the term exactly corresponding to the “rights of access.” The “rights of access’ have been
tranglated in the Polish version of the Hague Convention as visitation rights (prawo do odwiedzin). The
latter term, however, does not have any term exactly corresponding to it in Polish domestic law. The
closest term in Polish law to “rights of access’ used by the Hague Convention, is“ personal contacts with
a child” (osobista stycznosc z dzieckiem) used in article 113 of the Family Code. Article 113 states the
following:

“Andrgjew, |, Kodeks karny. Krotki komentarz [Criminal Code. A Short Commentary] [hereinafter Andrejew]. Panstwowe
Wydawnictwo Naukowe. Warszawa 1986, art. 188, comment 1.

%8 374 Wojciechowski, J. Kodekskarny - komentarz, orzecznictwo [Criminal Code--Commentary and Jurisprudence]. Warsaw 1997.

® Marek, A., Prawo karne. Zagadnienia teorii i praktyki [Criminal Law. Problems of Theory and Practice] [hereinafter Marek].
Wydawnictwo C.H. Beck. Warszawa 1997, note 836.

" Supreme Court decision of Dec. 18, 1992. Inf. Prawn. No. 7-9 (1992). See also Marek, note 836.
™ 369 Smyczynski Konwencja, supra note 27.

> Supreme Court Resolution of Nov. 21, 1979, No. VI KZP 15/79; OSNKW No. 1 (1980), item 2. See also Andrejew, comment
to art. 188; Marek, note 835 and 836.

"*Pyursuant to arts. 13-24, Crimina Code.

"*Qupra note 2, The Hague Convention, art. 5.
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1. When an interest of achild so requires, acustodid court will prohibit parents divested
of parental authority from personal contacts with a child.

2. In extraordinary situations, a custodial court may limit personal contacts with a child
by parents whaose parental authority has been limited, by placing a child with a foster
family or in a custodial-educational facility.

In Polish scholarly legal writings, the right of parentsto have personal contact with their children
has its source in a close personal and emotional relationship with achild and does not depend on parental
authority.” Even divesting parents of their parental authority does not deprive them of the right of
personal contacts with their children. Only when the interest of a child is endangered, may the court
prohibit parents deprived of parental authority from personal contactswith their child, pursuant to article
113 of the Family Code. Personal contacts include not only visitation rights, but also al other means of
contact, e.g., correspondence, telephone conversations. The Supreme Court of Poland has stated that:

Entrusting one parent in a divorce decree or decree annulling the marriage with parental
authority does not deprive the other of the right to personal contact with a child.
Therefore, thereisno need for precise definition of thisright in a decree. Prohibition or
limitation of personal contact of parents with the child may be declared only when their
parental authority has been abrogated or limited and not when the divorce or annulment
decree vests parental authority with one parent.”

III. Court System and Structure — Courts Handling the Hague Convention.

Judicial power in Poland has been handled mainly, but not exclusvely, by the Supreme Court,
courts of general jurisdiction, administrative courts, and military courts.”

The matters connected with the application of the Hague Convention are handled by the courts of
general jurisdiction” and the Supreme Court.” Pursuant to article 1, section 2 of the Law on Courts, the
following are courts of general jurisdiction: district, voivodship (regiond), and appellate. Together with
the Supreme Court, there are four court instances.®* However, the Polish Constitution guarantees only
two instances in judicial proceedings.®* Asarule, district courts have subject matter jurisdiction in al

> 163 Smyczynski Prawo, supra. See also 74 Krzeminski, Z., Rozwod [Divorce] [hereinafter Krzeminski]. Kantor Wydawniczy
Zakamycze. Krakow 1997.

" Supreme Court decision of Sept. 30, 1980, Case No. IICR 277 (1980); Gazeta prawnicza No. 7-8 (1991).

7169 Majchrowski, J., Winczorek, P., Ustroj konstytucyjny Rzeczypospolitej Polskiej [ The Conditutional Structure of the republic
of Poland] [hereinafter Majchrowski], Hortpress. Warszawa 1998.

" Organized pursuant to Ustawa z dnia 20 czerwca 1985 r. Prawo o ustroju sadow powszechnych [The Law of June 20, 1985,0n
Courts of General Jurisdiction], [hereinafter the Law on Courts], consolidated text: Dz.U. No. 7, item 25 (1994), as amended.

" Its organization and functioning has been based on The Law of Sept. 20, 1984 on the Supreme Court.

% See Courts of Law in Poland from Piasecki, K. Organizacja wymiaru sprawiedliwosci w Polsce [Organization of Justice
Administration in Poland], [hereinafter Piasecki], PWSBIA. Warszawa 1995.

# The Constitution, art. 176, § 1.
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cases except those which are transferred to voivodship courts.® Courts of general jurisdiction handle
criminal, civil, family, and guardianship matters, aswell aslabor law and social security, except for those
which are transferred by law to other courts. Different divisions specializing in particular cases, e.g.,
criminal, civil, family, commercial, or labor and social security, may be created in courts of general
jurisdiction.

The Law on Courts providesthat a person who does not possess proficiency in the Polish language
hastheright to use his native language in court, aswell asto be provided with atranslator free of charge.®®
The Supreme Court handles annulments (Cour de Cassation). It has four Chambers: Civil, Criminal,
Military and Administrative, Labor and Social Security Chamber. The Code of Civil Procedure gives
subject matter jurisdiction for requests for return of a child to the custodial district court.®* Territorial
jurisdiction belongs to the court of the child’s residence or stay.®

Judicial procedure for the return of a child may be initiated at the request of an authorized party
or by the court’s own motion.* The motion may be submitted by any parent provided that he has parental
authority. A copy of a motion is ddivered to the prosecutor who has to be informed of the date of the
trial.®” However, the prosecutor does not become a party to the proceedings unless he submits an official
joinder.® Therefore, there is no requirement to serve him a copy of the court’s decision.®

Article 579 of the Code of Civil Procedure contains some departures from general rules provided
for some family matters in articles 568-578, as well as from rules for the non-contentious procedure
provided in articles 506-525, namely: (1) the court’s substantive decisions on return of a child may be
made only after a trial; and (2) the decisions become effective and enforceable only after they become
final. The latter constitutes a departure from a general rule provided in article 578 of the Code of Civil
Procedure that substantive decisions become immediately effective and enforceable.

There is no departure from the general rule provided in article 577 that a custodial court may
change its decision any time, even after it becomes final, when the interest of a person affected so
requires.®

®2 The Law on Courts, art. 3

®1d. art. 8.

* The Code of Civil Procedure, art. 568.
®1d. art. 569, § 1.

# 1d. arts. 506 and 570.

¥ 1d. art. 580

8 1d. art. 60.

#1d. art. 517. SeealsoKorzan, K., Postepowanie nieprocesowe [Non-contenti ous Procedur €], Wydawnictwo C.H. Beck. Warszawa
1997, [hereinafter Korzan].

* The Code of Civil Procedure, art. 577.
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IV. Law Enforcement System

Asageneral rule, judgments are enforceable only after they become final, i.e., when they are not
subject to appeal. Thisrule has exceptions applicable to the return of achild which werediscussed in part
Il of this report.

The Code of Civil Procedure contains a separate Chapter VI entitled, The Enforcement of
Judgments Concerning the Return of a Person Subject to Parental Authority or Care, which contains
articles 1089-1095(1). These special provisions regulating procedure for the return of a child are meant
to avoid the negative impact that use of force could have on a child.

Pursuant to these provisions, the bailiff should use particular care and do everything in order to
avoid any physical and mora damage to the child.®* The forceful removal of a child, subject to parental
or custodial authority and his return to the authorized person may take place only in the presence of the
authorized person or his designee. The act of return of a child can not take place in absence of this
person.®> When performing his duties connected with the return, the bailiff is subject to strict court
supervision.

V. Legal Assistance Programs

The Republic of Poland signed the Hague Convention with reservations to article 26, paragraph
3. Asaresult of thisreservation, Poland is bound to assume any costs resulting from the participation of
legal counsel or advisersor from court proceedings only to the extent to which those costs may be covered
by the Polish system of legal aid and advice.

VI. Conclusion

In its response to a questionnaire sent by the Permanent Bureau of the Hague Convention, the
Polish government stated:

Thereis a general feeling that the system of the existing legal regulations in Poland is
comprehensive as far as this issue is concerned and it seems to be quite successful in
preventing child abduction abroad. These provisions are generally applied in practice.
Obviously whether they prove efficient or not in a given situation depends on a number
of factual conditions.*®

This evaluation is confirmed by a detailed analysis of the topic and description of the court cases,
presented in this report, which did not detect any major problems with the application of the Hague
Convention in the Polish legal system.

Prepared by Bozena Sarnecka-Crouch
Senior Legal Specialist

November 1999

Updated February 2004

°t1d. art. 1092.
2 1d. art. 1091.

* See, above: http://www.hcch.net/ e/authorities/index. htm.
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PORTUGAL
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION

Introduction

The Hague Convention on the Civil Aspects of International Child Abduction adopted on October
25, 1980, during the X1V Session of the Hague Conference on Private International L aw,* was ratified by
Portugal® on September 29, 1983, effective December 1, 1983. The Convention applies to all countries
Portugal recognizes as parties thereto.®

I. Domestic Laws and Regulations Implementing the Hague Convention

The Central Authority for the Convention in Portugal is the Instituto de Reinsercéo Social —
Unidade Funcional de Convengdes Internacionais (IRS) of the Ministry of Justice.* The Organic Law on
the IRS’ provides for its competence and powers.

A. Return requested from abroad

The Central Authority has only administrative and informational competence, as established by
Organic Law.® Courts decide the cases of parental kidnapping and the return and visitation schedules for
abducted children.

The application for the return of an abducted minor to Portugal must be directed to the Portuguese
Central Authority, whichwill, upon receipt of thereturn application, analyze and verify al theinformation
and decide whether it complies with the requirements provided for under the Convention.

In order to apply for a child’s return or parental visitation, the requesting parent must authorize

* Portugal became a Member of the Hague Conference on July 15, 1955; see http://www. hcch. net/e/ members/signrat_pt. html.

? Decree No. 33/83, in Didrio da Republica[D.R.], No. 108, Série |, of May 11, 1983.

*Countries where the Agreement is effective with Portugal as of January 12, 2004: Argentina, Australia, Austria, Bahamas, Belarus,
Belize, Belgium, Bermuda, Bosnia And Herzegovina, Brazil, Burkina Faso, Canada, Cayman Island, Colombia, Costa Rica, Croatia, Chile,
China(Hong Kong Secial Administrative Region only), China(Macau Special Administrative Region only), Cyprus, Czech Republic, Denmark
(except the Faroe Island and Greenland), Ecuador, El Salvador, Estonia, Falkland Island, Finland, Fiji, Former Yugoslav Republic of
Macedonia, France, Greece, Germany, Georgia, Guatemala, Honduras, Hungary, Iceland, Ireland, Isle of Man, Israel, Italy, Luxembourg,
Malta, Mauritius, Mexico, Monaco, Montserrat, Netherlands (for the Kingdom in Europe), New Zealand, Nicaragua, Norway, Panama,
Paraguay, Poland, Republic of Moldova, Romania, Saint Kittsand Nevis, Serbiaand Montenegro, Slovakia, Slovenia, South Africa, Spain, Sveden,
Switzerland, Trinidad and Tobago, Turkmenistan, Turkey, United States of America, United Kingdom of Great and Northern Ireland, Uruguay,
Uzbekistan, and Zimbabwe. Available at http://www.hcch.net/e/status/abdshte.html.

4 Caveat No. 302/95 in Diério da RepUblica[D.R.], No. 241, Série I-A, of Oct. 18, 1995, and Order No. 12 019/2002, 22 Série,
of May 14, 2002, effective April 6, 2002, determines the competency of the Miniger of Justice, Dr2 Maria Celeste Lopes Cardona for the
Instituto de Reinser¢éo Sodal [I RS] — Unidade Funcional de Convengdes Internacionais, Ministry of Justice, located at Avenida do Almirante
Reis, 101, 1150-013 Lisboa, Portugd, UE, Td: (+ 351) 213 176 100, Fax: (+ 351) 213 176 171, E-mail: irs@irsocial.mj.pt, and web site
WWW.mj.gov.pt.

® Decree-Law No. 204-A/2001 (Lei Organica do Indituto de Reinsercéo Social) in Didrio da Replblica[D.R.], No. 172, Sériel-A,
1° Suplemento, of July 26, 2001.

® Organic Law, art. 3.1.b.



Law LiBRARY oF CONGRESS — 288

the Central Authority to take action, as it cannot act without prior approval of the requesting parent.
Because the activities of the Central Authority are informational and administrative, a lawyer will be
necessary for the judicia request, athough the Central Authority may continue to provide its
administrative assistance during the court proceedings. Those who cannot afford to hire a private lawyer
and who qualify to obtain public funded assistance may obtain such legal aid.’

According to the official information submitted by the Central Authority, it received atotal of 15
incoming applications in 1999.° Of these, 11 were incoming return applications, and 4 were incoming
visitation applications.

At the nationd level, the Judiciary Police (Policia Judiciaria - PJ) is responsible for locating an
abducted minor. When achild’ s domicile hasnot been located, the Central Authority will inform Interpol,
the agency internationaly charged with locating the abducted minor.

B. Return requested from Portugal

The requester must fill out an application for the child’s return or parental visitation, which will
contain all the essential information for the location of the taken minor, including the name of the child
and the child’'s date of birth. The requester must submit the application to the Central Authority, which
will analyze and decide whether the case meets all the requirements established under the Convention, so
that it may take action.

If the Central Authority findsthat an gpplication meetsall the requirements under the Convention,
it will send the return or visitation petition to the Central Authority of the requested country, which will
act under itsown procedural norms. Under the Convention, the judicid tribunals of therequested country
must order the immediate return of the minor to his country of origin. However, in cases when the
Convention is not in effect between Portugal and the requested countries, Portugal can do nothing to
facilitate or solve the problem. In fact, the only thing the requesting parent can do is to hire a private
attorney in the foreign country to attempt to resolve the situation under its domestic law, with no assistance
from the Central Authority of Portugal.®

The Central Authority'® handled 27 new return applications in 1999, 19 of which were return
applications, and 8 were visitation applications.

In 2001, the Central Authority wasinvolvedin 26 petitions, both for return and vidtation schedule
petitions. Three of these children were returned to the United States, five to England, another five to
Switzerland, two to Germany, two to Venezuda, and another two to Mexico. Other children were
returned to Spain, Greece, Canada, Denmark, Italy, the Netherlands, and Australia. From all of the
requests, 14 were return petitions, and al the others were visitation schedule petitions. Four of these
return requests were admitted; the other four were denied, and one of them, a visitation schedule, was
arranged. Unfortunately, many of these requests have not been solved. Usually, the children’s mothers

" See topic “V. Legal Asdstance Programs’ of this Report.

® See ftp://ftp.hceh. net/doc/stats pt.doc.

° Ana Margarida Carvaho, Em busca dos filhos raptados, Visdo Magazine, No. 507, of Nov. 21, 2002, available at
http://www.visaoonline.pt/paginas/Conteudo. asp?CdConteudo= 29868.

 Supra note 8.
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aretheresponsible for taking them from their domicile in Portugal into aforeign country, and the majority
of these children are under 10 years of age.™*

i. Additional Multinational Efforts

Portugal is also a Member of the European Convention on Recognition and Enforcement of
Decisions concerning Custody of Children and on Restoration of Custody of Children, adopted in
Luxembourg,™ on May 20, 1980, and ratified by Portugal™on March 18, 1983, effective September 1,
1983. The European Convention protects custody and accessrightsin international situationsand provides
prompt, non-bureaucratic assistance from Central Authorities designed by each Member State™ in
discovering the whereabouts and returning custody of a child improperly removed. Applications for the
return of custody of achild may be made directly ether to acourt or to the Central Authorities of any
Member State concerned.

Neither the Hague Convention, nor the European Custody Convention, precludes the application
of the other, asit isclearly stated, respectively, in article 34 of the Hague Convention, and in article 19
of the European Convention. The two Conventions, therefore, complement each other in an effort to
provide a multinational effective legal framework on the subject.

In addition, the Hague Convention concerning the Powers of Authorities and the Law Applicable
in Respect to the Protection of Minors,*® of October 5, 1961, was ratified by Portugal'® on December 6,
1968, effective February 4, 1969.

ii. Additional Bilateral Efforts

Portugal has become a member of the Convention of Judicial Cooperation concerning the
Protection of Minors between the governments of Portugal and France, approved by Portugal through
Resolution No. 1/84,"" effective October 1, 1984.

Also, Portugal approved through Resolution No. 6/94, effective June 1, 1995, the Convention
on Matters of Guardian and Visiting Rights between the governments of Portugal and L uxembourg.

* Qupra note 9.

2 See http:// conventions.coe.int/ Treaty/en/ Treaties/Html/105. htm.

** Decree No. 136/82, of Dec. 21, 1982, in Didrio da Republica[D.R.], No. 293, Série - |, of Dec. 21, 1982.

** Member countries are, as of July 26, 2002: Austria, Belgium, Cyprus, Czech Republic, Denmark, Estonia, Finland, France,
Germany, Greece, Iceland, Ireland, Italy, Latvia, Liechtenstein, Luxembourg, Malta, Netherlands, Norway, Poland, Portugal, Serbia and
Montenegro, Slovakia, Spain, Sweden, Switzerland, Turkey and United Kingdom.
Available at http:// conventions coe.int/ Treaty/EN/searchsig.asp?NT= 105& CM= 8& DF= 26/07/02.

** See http:/ /www. heeh. net/e/ conventions/menu10e. html.

'* Decree-Law No. 48.494/68, in D.G., No. 172, Série |, of July 22, 1968.
" In Dié&rio da Republica [D.R.], No. 29/84, Sériel, 3° Suplemento, of Feb. 3, 1984.

** In Diério da Republica [D.R.], No. 30, Série I-A, of Feb. 5, 1994.
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I1. Domestic Laws Regarding Child Abduction and Parental Visitation

Article 122 of the Portuguese Civil Code* defines a minor, as the one who has not yet reached
18yearsof age. Inarticle 124, the Code satesthat paternal power or guardianship concludes the minority
incapacity. Additionally, article 85 of the same Code states that the minor’ s residence is the same as his
parents, guardian, or the institution responsible for him.

Article 1887 of the Portuguese Civil Code establishesthat aminor can neither abandon his parents
residence (or the one that his parents designate), nor can he be taken away from it. If one of these
situations occurs, either one of the parents, or the person in charge of the minor, may appeal to the
tribunal or to the competent authority for the child’s return.

Article 249 of the Criminal Code of Portugal * punishes child abduction with imprisonment for up
to 2 years, or afine of up to 240 days, when the childis abducted by violent or coercive means. The same
punishment is applied when the abductor refuses to return the minor to the custody of his parents,
guardian, or other personwith custody of the minor. The criminal procedure in these cases depends upon
a complaint.

Article 179 of the Criminal Code establishesthat if the parent or guardian of aminor is convicted
of the crimes under articles 163 to 176 (which include sexual exploitation and trafficking of children), he
may lose parental power or guardianship for a period of 2 to 15 years.

The paternal control over children is established under the Civil Code, articles 1885 to 1887.
Portuguese domestic family law understands paternal control as an advantage for children’s protection,
not an advantage for the parents. The legislation, doctrine, and jurisprudence aim for both parents to
always exercise equal paternal control, and to focus on the welfare of the minor. In fact, in the event of
conflict between the parents, the decision of who will exercise the paternal control must be driven by the
necessities of the minor, as well as his well being and harmonious development, as emphasized by the
collected jurisprudences.” Yet, paternal power isirrevocable, as stated in article 1882 of the Civil Code.

Decree-Law 314/78,% created the Organization of Minors' Guardianship (Organizacdo Tutelar
de Menores - OTM), where aminor’s guardianship rights, parental visitation and other minors' rights and
procedures are established. The local framework also protects children by means of Complementary Law
No. 147/99% (Lei de Protecgdo de Criancas e Jovens em Perigo), which provides for the protection of
children and young peoplethat are at risk; thislegislation is regulated by Decree-Law No. 332-B/2000.*

*  Codigo Civil, Almeida e Leitdo, Porto, Portugal, 1998. Also, Cddigo Civil Portugués, available at
http://www.mreis. pt/docs/cc. htm.

%% Codigo Penal e legislagdo conplementar, 102 edigdo (revistae aumentada), Quid Juris Sociedade Editora, Lisboa, Portugal, 2002.

2 Ac. Rel. Porto of Nov. 11, 1999, Col. de Jur., V. 191; and Ac. Rel. Porto of Oct. 10, 1997, Col. De Jur., 1V, 221; in Ramio,
Tomé d'Almeida, Organizagdo Tutelar de Menores — Anotada e Comentada — Jurisprudéncia e Legislagdo Conexa, Quid Juris Sociedade
Editora, Lisboa, Portugal, 2002, pp. 89/90.

**In Diério daRepublica[D.R.], No. 248, Sériel, of Oct. 27, 1978, with its respective posterior rectifications. Also see supra note
21, pp. 11-315.

# In Diério da Republica [D.R.] No. 204, of Sept. 1, 1999.

* In Diério da Republica [D.R.] No. 300, 1° Suplemento, of Dec. 30, 2000.
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III. Court System and Structure — Courts Handling the Hague Convention

Portugal isaparliamentary democracy with legal system based oncivil law. The Portuguese court
structure is composed of the Supreme Court and the judicial courts, with the Supreme Court being the
highest level on the structure and the judicial courts are of first and second instance. Courts of Appeal
are, asarule, courts of second instance, and District Courts, asarule, of firstinstance. There are Courts
of Appeal in thejurisdictions of Lisbon, O Porto, Coimbra, Evora, and Guimaraes. There are also courts
of first instance for specialized matters, as follows.

Decree-Law No. 246-A/2001,% in article 2, determines the Tribunals of Family and Minors
(Tribunais de Familia e de Menores) as the competent courts in Portugal for the effects of the execution
of international conventions in which the IRSis the Central Authority. Therefore, cases where Portugal
is the requested country and there is no voluntary return of the child may be appealed to the respective
Court of Appeals, and, if admissible, to the Supreme Court after the decision is reached by one of the
Tribunals of Family and Minors of Portugal.®

In 1999, the Central Authority released data,* which stated that only two Convention applications
went to court, one of which wasjudicially refused, and the other was a return order. Portuguese courts
handle the judicial cases involving the Hague Convention when Portugal is the requested state. In one
judicial decision® involving the return of a minor to Canada under the Convention, the Portuguese judge
decided to immediately return the child to Canada, with the respective judicial delivery of the child. On
the appellae level, the Court of Appeals of Lisbon granted the right to appeal to the Portuguese parent in
that return request, confirming the language of the Convention, which states that the local legislation of
the requested state must regulate such issues.

Judges have all agreed that the best interest of the minors will prevail in each and all
circumstances. For instance, a 1999 decision” established that it wasin the best interests of a minor, who
was 5 years old, to live with his father in Portugal, where both his father and mothers’ family resided,
rather than with the mother (and one uncle) inaforeign country, where the minor had only spent 8 months
at the age of 2. In this case, the important facts were that the father would be the one who could provide
for the beg physical, intellectual, and emotional needs for the minor, and most of hisfamily wasin close
proximity.

A. Case in Point

In 2003, the Supreme Court of Justice (Supremo Tribunal de Justi¢a) decided an interesting return
case.* The case involved a child born in 1994 in Portugal, with habitual residence in Germany with the

> Decree-Law No. 246-A/2001 in Diério da Republica [D.R.] of Sept. 14, 2001.

*1d. art. 1.

" Qupra note 8.

* Ac. Rel. Lisboa of May 02, 1989, No. 0002087, Rel. Herlander Martins; available at www.trl. pt.
* Ac. Rel. Lisboa of Jan. 14, 1999, Col. de Jur., I, 78, supra note 21, at 89.

% Qupremo Tribunal de Justica - STJ, NO.03B2507, Rel. Oliveira Barros, of Oct. 09, 2003; available at
http://www.dgsi.pt/stj.nsf/954f 0ce6ad9dd8b980256b5f 003faB14/7be54c19b9d5a8dc80256dea0047319d?OpenDocument& Highlight= 0, rapt
0,internacional, menores.
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mother. The parents were not married. The child went to Portugal for vacation to spend time with the
father and grandmother (on the father’ s side), and did not return to Germany, as planned at the end of the
vacation period. The child sfather retained the minor in Portugal and informed the mother by telephone.
The minor did not want to return to Germany and always expressed such desire. In April of 2002, the
Public Prosecutor’s Office filed alawsuit for the regulation of paternal power in favor of the rights of the
minor, aswell asajudicial return of the child to Germany. In January 2002, the father had filed alawsuit
for the regulaion of the paternal power in favor of the minor.

The lower court decison considered articles 1, 3, 4, 12 and 13 of the Convention and based its
decision on article 13.b.2. The decision was made to not return the child, since the return, under the
lower court understanding, would cause physical or psychological harm to the child. Additiond factors
in the decision were that his mother was in a drug therapy treatment in November of 2001 and that many
of the people who testified expressed concerns about hislifein Germany, where food was sometimes scant
and there was usually no hot water available at home, etc. In addition, the minor demonstrated a well-
integrated attitude with the family members in Portugal and was already enrolled in school there.

An appeal was brought before the Lisbon Court of Appeals (Tribunal da Relagdo de Lisboa),
which confirmed the lower court’s decision, emphasizing that the minor, who was only 7 years old, but
demonstrated high level of maturity, refused to return to Germany, where the mother would sometimes
leave him alone at night, as well as physically abuse him. The final decision also ordered the notification
of the Portugal Central Authority of such a verdict, since it was the designated administrative authority.

The mainintention of the Hague Convention isto protect children internationally from the harmful
effects of their wrongful removal or retention and to ensure their safe and prompt return to their habitual
states of residence. The rationale behind the Portuguese court’s final decision was to guard the child’s
physical and psychological welfare and protect the bedt interest of the child. Inthismanner, the decision
invoked the exception of article 13.b of the Convention, where the judicial or administrative authority of
the requested state is not bound to order the return of the child upon arisk or threat to the child’ s safety.

IV. Law Enforcement System

To locate children and to secure and enforce authorities’ orders, the Central Authority, aswell as
the Judicial Courts, have requested the assistance of the Portugal Judiciary Police, as well as Interpol.
They both have played an important role in the prevention and protection of children’s rights.

The Centra Authority reported in a 1999 Hague Country Report® that of the incoming return
applicationsreceived in that year, 3 of them were voluntary returns, which, in percentage, signified 27%
compared with aglobal norm of 18%. On the contrary, only 1 application resulted in ajudicial return
order. And overdl, thereturn rate was low, only 36%, in comparison with the global norm of 50%. In
that same year, and yet in accordance with the data released in such report, the Central Authority handled
42 new incoming and outgoing return and access applications in total.

More recently, according to the information submitted upon request by the Central Authority, the
requests statistics are as follows: *

% Supra note 8.

# Information directly gathered from the Portugal Central Authority for the Convention as of Jan. 2004.



LAaw LiBRARY oF CONGRESS — 293

Return Requests (outgoing) Return Requests (incoming)
Total 44 Total 54

Visitation Requests (outgoing) Visitation Requests (incoming)
Total 17 Total 17

In an effort to prevent international child abduction, the government of Portugal may require that
parents or legal guardians traveling with minors show documentary evidence of their relationship to the
minor and permission for the child’s travel at any point when they are entering or leaving the country.*
This is an important precautionary measure, because the magjority of the international child abductions
occur when one parent takes a minor without the consent of the other parent.*

Also, when a court orders a prohibition to leave the country, all cross-border authorities are
advised of such a measure.

V. Legal Assistance Programs

Article 20 of the Constitution of Portugal® firmly states that the access to justice and to tribunals
for the defense of one’s legdly protected rights and interests is assured to all, and that justice cannot be
denied for insufficiency of funds.

The Portuguese Bar Association® and the state of Portugal provide legal assistance in the country.
A legal aid petitioner must prove that he lacks the basic financial conditions to pay for private lawyers
fees or for the normal expenses of a judicid process and, thus, may benefit from legal assistance in
accordance with Law 30-E/2000.%

The legal ad may be provided for any type of legal question or judicial battle, and it does not
depend on the facts of the case, or the complexity of it. In accordance with the information received from
the Central Authority, there is no difference in the application and benefit system of legal aid in the cases
of international child abduction and parental visitation under the Convention. The benefit will be granted
as long as the usual requirements of the above-mentioned legislation are met.

In fact, to benefit from legd ad available in Portugd, an application form must be filed, either
digitally or in hard copy, and submitted to any public service attendance of the Services of the Social
Security. The beneficiaries of legal aid in Portugal may be: (i) nationals and habitual residents of
Portugal; (ii) citizens of any European Union Member State; (iii) foreigners that do not have habitual

* See http:/ /travel. state.gov/portugal . html .

% Supra note 9.

* De Sousa, Marcelo Rebelo and José de Melo Alexandrino, Constituicgio da RepUblica Portuguesa Comentada, Lex Editora, Lisboa,
Portugal, 2000.

* OrdemdosAdvogados Portuguesa, Guia de Acesso ao Direito, availableat http://www.oa. pt/servicos/fags.asp?idc= 8& scid= 159.

¥ Law No. 30-E/2000 in Diério da Republica [D.R.], N0.292, Série I-A, 3° Suplemento, of Dec. 20, 2000. Also, additional
legislation on the subject matter is: Ordinance No0.150/2002 in Di&io da Repablica[D.R.], Série I-B, of Feb. 19, 2002, which establishes the
legal feesfor the professional acting under the legal assistanceservices, and Decree-Law No. 391/88 in Di&rio daRepublica[D.R.], No. 248/88,
Série |, of Oct. 26, 1988, which regulates the system of legal aid (called apoio judiciario in Portugal).
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residence in Portugal, but reside in countries where the same legal aid is avail ableto Portuguese residents
(reciprocity principle).*®

Also, under the Guide to Legal Access® of the Portuguese Bar Association, the legal aid may be
required by: (i) the interested person; (ii) the Public Prosecution Servicein favor of the interested person;
(iii) the lawyer, representing the interested person; (iv) the patron named by the Bar Association or by the
Solicitors Chamber, after request of the interested person.

A document from the Ministry of Justice of Portugal entitled “ Questionnaire Concerning a New
Global Instrument on the International Recovery of Child Support and Other Forms of Family
Maintenance,” *° addressed that:

legal aid includes the exemption from courts costs and other expenses related to the
proceedings, the postponement of the payment of the legad costs and the payment of the
legal costs and the payment of lawyers fees. This form of legal aid can be required at
any stage of the proceedings, remaining in possible apped sand attached proceedings, with
no regard to the merit of the initial process. Every habitual resident and any citizen of a
European Union Member State with residence outside Portugal can benefit from legal aid
and advice in the same conditions as Portuguese nationals. Citizens from outside the
European Union with residence outside Portugal have the same rightsregarding legal aid
as do Portuguese nationals in their respective countries. In international cases the central
authority provides information and assistance.

The Central Authority aso informed that, as of January 2004, there is no current partnership or
agreement available between the Central Authority and any other institution in Portugal with regard to
legal assistanceprograms. However, under its administrative and informativeroles, the Central Authority
may promptly direct the interested persons to the available sources in the country.

A. Information Resources

There are not many detailed and substantial information resources on the subject matter available
to the public in Portugal. Although the majority of the materials are in Portuguese only, it is important
to point out the following:

The Library of the Central Authority has compiled some materials at
http://www.gde. mj. pt/birg/ birs. nsf?OpenDatabase on the matter of international child abduction and
parental visitation, and the Office of Attorney General of Portugal, through the Secretary of
Documentation and Comparative Law at http://www.gddc. pt/siii/tratados. html, provides for consultation
on the texts of the International Treaties that Portugal has celebrated, from the year 1970 to 2004.

* http://eur opa. eu.int/comm/justice home/ejn/legal aid/legal aid por pt.htm. And for more information: Direccdo - Gera da
Administracéo Extrajudicial — Rua de Alcolenan© 1, P - 1400-004 Lisboa. Tel.: (+ 351) 21-304-1340 and Fax: (+ 351) 21-304-1349. E-mail:

correio@dgae.mj. pt and web site: www.dgae.mj. pt.

% Supra note 36.

*° ftp://ftp.hcch. net/doc/maint_pt.pdf.
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The Associaion for the Defense of Children and Separaed Parents: Parents Forever,* at
http://www.geocities.com/paisefilhos/index2.html, isone of the NGOswith regard for the protection of
children’srights. Its website contains information on parental abduction, international conventions, and
local legislaion. Founded in 1983, the Ingitute of Children’s Protection®” at http://www.iacrianca. pt,
contributes to the development of children, acts in children’s defense and promotes children’s rights.

VI. Conclusion

It appears that the main concern for authoritiesin Portugal, when deciding a case on international
child abduction, has been the welfare of the child. As a result, judicial decisions have applied the
exception of article 13 of the Convention in the best interest of the child. By entering into additional
multilateral and bilateral agreementsto battle international child abduction, Portugal has shown itssupport
of children’s civil rights.

Prepared by Fernanda C. A. Freitas
Contract L egal Specialist
January 2004

* Pais Para Sempre — Associacéo para a Defesa dos Filhos e dos Pais Separados, located at Rua Actor Vale, 26-2° C, 1900-025,
Lisbon, Portugal.

“? Ingtituto de Apoio a Crianga, located at Largo da Memdria, 14, 1349-045, Lisboa, Tel. (+ 351) 21-361-7889.
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LAW LIBRARY OF CONGRESS
SAINT KITTS AND NEVIS
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

Saint Kitts and Nevis, (formerly named Saint Christopher and Nevis), acceded to the Hague
Convention on the Civil Aspects of International Child Abduction [hereinafter the Hague Convention] on
May 31, 1994. The United States accepted the accession of Saint Kitts and Nevis on March 13, 1995.*

I. Domestic Laws and Regulations Implementing the Hague Convention

Saint Kitts and Nevis has not yet enacted legislation to implement the Hague Convention.? Such
legislationisnecessary in order for the Hague Convention to have the force of law in Saint Kitts and Nevis
since treaties are not self-executing in that country.

II. Domestic Laws Regarding Child Abduction and Parental Visitation

The Offenses Against the Person Act contains the offense of child-stealing. Under the relevant
section of the Act, anyone who detains a child under the age of 14 with the intent to deprive his parent of
lawful care or charge of him isliable to imprisonment for up to 3 years. However, this section does not
apply to anyone who has claimed any right to “ possession” of the child or a parent of the child.®

Saint Kitts and Nevis does not appear to have alaw guaranteeing parental visitation rights. The
Matrimonial Causes Act gives the Supreme Court broad powers to make orders for the custody,
maintenance, and education of children in proceedings for divorce, nullity, or judicial separation.” The
Probation and Child Wdfare Board Act gives the Board the power to apply to the High Court to have
parental rightsvestedinitif achild’s parent or parentsare unfitto care for the child or if they consistently
fail to discharge their parental rights and duties without reasonable cause.® It appears that if the Board
takes custody of a child, it can establish the conditions for visitation between the child and his parent or
parents.®

* Convention on the Civil Aspects of International Child Abduction, Oct. 25, 1980, art. 1, T.I1.A.S. No. 11,670, 1343 U.N.T.S. 89.
For an online text, see for example www.hcch. net or the United States Department of State (DOS) Bureau of Consular Affairs website, at
http://travel. state.gov/hague childabduction. html.

? Information obtained from Ms. Karen Hughes, Department of Justice and Legal Affairs, Saint Kitts and Nevis.
® Offenses Against the Person Act, | Saint Christ.-Nevis-Anguilla Rev. Laws, ch. 56, § 51 (1961).

* Matrimonial Causes Act, | Saint Christopher.-Nevis-Anguilla Rev. Laws, ch. 50, § 25 (1961).

® Probation and Child Welfare Board Act, 1994, 1994 Saint Christopher and Nevis Laws, No. 6, § 6(2).

°ld. §5.
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III. Court System and Structure — Courts Handling the Hague Convention

Along with Antigua and Barbuda, Dominica, Grenada, Saint Lucia, Saint Vincent and the
Grenadines, Anguilla, the British Virgin Islands, and Montserrat, Saint Kitts and NevisisaMember State
of the Eastern Caribbean Supreme Court (ECSC). The ECSC was established under the West Indies
Associated States Supreme Court Order created by the United Kingdom’ that was supplemented by
domestic legislation.? The ECSC has two divisions. The High Court of Justice-Trial Division has
permanent representation in each Member State. The Court of Appeal is an itinerant body that hears
appeals from the High Court of Justice-Trial Division and the lower Magistrates' Courts. The Court of
Appea has four justices and the High Court of Justice—Trial Division has 13 judges.

The Judicial Committee of the Privy Council isthe highest court of appeal for al British Overseas
Territoriesand the former coloniesthat have chosento retain that tribunal in their judicial hierarchiessince
attaining independence. At the present time, Saint Kittsand Nevisisstill aparticipaing state. However,
Saint Kitts and Nevis has signed an agreement with other Caribbean statesto create anew Caribbean Court
of Justice. The Caribbean Community Secretariat hopes to have the Caribbean Court of Justice replace
the London-based Privy Council by the end of 2004. Saint Kitts and Nevis is reportedly drafting
implementing legislation.®

IV. Law Enforcement System

Aswaspreviously noted, Saint Kittsand Nevis has not enacted legislation to implement the Hague
Convention. In acceding to the Convention, Saint Kitts and Nevis designated the Attorney General, or
a designees of his choosing, to be the Central Authority. ™

V. Legal Assistance Programs

Saint Kitts and Nevis does not appear to have alaw establishing alegal aid program. In acceding
to the Convention, Saint Kittsand Nevisdeclared that it would not be* bound to assume any costs resulting
under the Convention from the participation of legal counsel or advisors or from court proceedings.” The
declaration made by Germany in accepting the accession notes that this reservation was apparently based
upon the absence of legal aid in Saint Kitts and Nevis.™

VI. Conclusion

Since Saint Kitts and Nevis has not yet enacted legislation to implement the Hague Convention,
the courts of that country have not yet been in a position to rule upon Hague Convention applications for

71967 S.I. No. 223.
® West Indies Asociated Sates Supreme Court (Saint Christopher & Nevis Act) 1975, 1975 Saint Christ.-Nevis Laws, No. 17.

® “Caribbean Court of Jugtice Trust Fund revised agreement takes effect,” BRITISH BROADCASTING SERVICE WORLDWIDE
MONITORING, Feb. 24, 2004.

 SQupra note 1.

*d.
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the return of an abducted child and there are no reported cases from the country in which the courts
have ruled on any applications filed outside the Hague Convention.

Prepared by Stephen F. Clarke
Senior Legal Specialist
March 2004
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LAW LIBRARY OF CONGRESS
SLOVAK REPUBLIC
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION
Introduction

The Hague Convention on the Civil Aspects of International Child Abduction was signed by the
Slovak Republic on December 28, 1992. It was approved by Parliament and ratified, and the instrument
of ratification was deposited with the government of the Kingdom of the Netherlands on November 7,
2000, with the reservation according to article 42 of the Convention, that the Slovak Republic will not be
bound to assume any costs referred to in article 26, paragraph 2, of the Convention, resulting from the
participation of legal counsel or advisers or from Slovak court proceedings, except insofar as those costs
may be covered by its legal system of legal aid and advice. The Convention entered in force for the
Slovak Republic on February 1, 2001.*

I. Domestic Laws and Regulations Implementing the Hague Convention

In accordance with article 6, paragraph 1, the Slovak Republic has designated as the Central
Authority, the Center for International Legal Protection of Children and Y outh, Spitalska 6, Bratislava,
Slovak Republic. The Center renders free legal aid to applicants in proceedings under the Convention
before Slovak courts.

According to the Constitution of the Sovak Republic,” the Convention became part of the legal
order of the Republic upon its approval by Parliament, itsratification, and its publication; the courts will
apply it whenever called upon.

II. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Child Abduction

For a decision relating to the wrongful removal and retention of a child, the competent court is
the district court where the child resides by parental agreement, decision of the court, or any other reason.®
This court is also competent in proceedings under the Hague Convention. The proceedings are governed
by the provisions of the Code of Civil Procedure.

Child abduction may be prosecuted under article 216 (Abduction) of the Criminal Code,* which
provides that whosoever takes away a child (a person under 18) from the care of the person who has
custody of him will be punished by afine or imprisonment of up to 3 years. A parent who, for example,
takes a child abroad against the will of the other parent, pretending that it is only an excursion may be

* Announcement of the Ministry of Foreign Affairs of Apr. 3, 2001, No. 119, Collection of Laws.
? Constitution of the Sovak Republic, No. 460, Sept. 1, 1992, Collection of Laws,No.135, arts. 7 (4-5) , 154c., Apr. 13, 2001,
® Code of Civil Procedure, No. 99, Dec., 1963, arts. 9, 88 (1)(aand c), 176-177.

* Criminal Code, No. 140, Law of Nov. 29, 1961.
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prosecuted under article 209 (Abuse of rights of others) of the Criminal Code.® The punishment is a fine
or imprisonment of up to 2 years.

B. Parental Visitation

For adecison relating to parental visitation, the competent court is the district court of the place
where the child resides by parental agreement, decision of court, or any other reason.® This court is aso
competent in proceedings under the Hague Convention. The proceedings are governed by provisions of
the Code of Civil Procedure.

III. Court System and Structure — Courts Handling the Hague Convention

General trial courtsin civil matters arethe District courts; oneislocated in each territoria district.
Appeals against their decisions go to the Regional courts, which also have specified trial jurisdiction.
Further appeal against decisions of the Regional courts, as a court of appeal, goes to the Supreme Court,
as well as appeals against their decisions in their trial jurisdiction. A further appea against decisions of
the Supreme Court, as a court of appeal for the decisions of the Regional courts, goes to another Senate
of the Supreme Court. Trid courts in child-return proceedings, visitation, and enforcement of related
orders under domestic Slovak law, as well under the Hague Convention, are the District courts.’

In criminal matters, the structure isidentical; however, because the Supreme Court, as a court of
last instance, deals only with petitions alleging violation of law by lower courts and prosecutors, the
Supreme Court in the exercise of its appellate jurisdiction isthe find court of appeal.®

IV. Law Enforcement System

The District courts enforce their decisions. They are immediaely enforceable. With regard to
decisionsrelaingto child return, visitation, and rel ated matters, the court may first request the obligated
party to carry out the court decision voluntarily and call upon the pertinent municipal or district office of
Legal Protection of Children for itsassistance. If thereisno result, the court may impose successive fines
of 2000 crowns each (US$1= 33 crowns) on the obligated party. Acting in cooperation with the above
referred to offices, the court may order the immediate enforcement of its decision by the proper state
organs (court bailiffs and the police). The court acts appropriately according to the circumstances of the
case. The court applies the same rules in proceedings under the Hague Convention.®

V. Legal Assistance Programs
General care and protection of children, both socially and legally, are regulated by chapter 2 of

the Family Code and are entrusted to the Office of Legal Protection of Children within the regional, the
district, and municipal administration created by social security legislation. The Office supervises the

*1d.

® SQupra note 3.

"1d. arts. 7-12.

® Code of Criminal Procedure, Law No. 141, Nov. 29, 1961, Collection of Laws, No. 120, arts. 16, 252, 266, Apr. 5, 2001.

° Supra note 3, arts. 272-273 b.
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healthy development of children and their education and protects their legitimate interests, including
property interests. Any person may contect the office in these matters and request assistance. The Office
cooperates with the Center for International Legal Protection of Children and Y outh.*

VI. Conclusion

The Slovak Republicisin full compliance with the Hague Convention. The complianceisinsured
by the Central Authority of the Slovak Republic, the Center for International Legal Protection of Children
and Y outh, which holds the power of implementation and which exercises its legal powers on behalf of
the Ministry of Justice in matters pertaining to the Convention.

Prepared by George E. Glos
Specia Law Group Leader
January 2004

* Family Code of Dec. 4, 1963, No. 94, Collection of Laws, Consolidated Text of June 15, 1983, No. 66, Collection of Laws, as
amended, arts. 27, 41-50. Law of May 19, 1998, No. 195, Collection of Laws, on Social Assistance, as amended by Law of Oct. 30, 2003,
No. 453, Collection of Laws, on Offices of State Administration in Social Matters and Family, arts. 66-84.
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LAW LIBRARY OF CONGRESS
SOUTH AFRICA
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION

In 1996, South Africa ratified the Hague Convention on the Civil Aspects of International Child
Abduction of 1980. Without the benefit of the Convention, it was usual for a child abducted from his
parent in South Africa to remain in a foreign country up to 2 years before being returned, often at
enormous legal expense.

Dullah Omer, Justice Minister, praised the Convention in that the international cooperationwould
offer important relief to the custodian parent whose child has been abducted by the other parent.*

I. Domestic Laws and Regulations Implementing the Hague Convention
A. The Law

The South African Parliament passed the Hague Convention on the Civil Aspects of International
Child Abduction Act in November 1996.2 The Act, which entered in force on October 1, 1997, made the
provisions of the Convention part of the domestic law of South Africa by incorporating it in full.?

However, because of the two reservations taken by South Africa, the country is not bound to
assume any costs or expenses arising from court proceedings unless such costs are covered by the South
African legal aid system. In addition, it does not accept applications and documentsin French, in spite
of it being one of the official languages of the Convention.

To fulfill the requirement of the Convention, the Law designates the Chief Family Advocate® as
the Central Authority.® Inwriting, he may delegate his powersto any Family Advocate.® Specific contact
information was provided to the Permanent Bureau of the Hague Conference on private international law
on July16, 2002.’

* Africa News Service of Jan. 27, 1998.
2 ActNo.72 of 1996in STATUTES OF THE REPUBLIC OF SOUTH AFRICA CLASSIFIED AND ANNOTATED FRoM 1910 191 (Durban, 1967-).
® Reg. 65 of 1997 in REPUBLIC OF SOUTH AFRICA GOVERNMENT GAZETTE, No. 18322, Oct. 1, 1997, p. 1.

* The Chief Family Advocate isappointed by the Minister of Justice under the provisions of the Mediation in Certain Divorce M aters
Act, 1987.

® Supra note 2, art. 3, at 191.
°1d. art. 4.

" The Chief Family Advocate, Saambou Building, Private Bag X81, The Chief Family Advocate
PRETORIA 0001, Republic of South Africa, telephone number: + 27 (12) 321 0590, telefax number: + 27 (12) 321 7729, mail address:
mingoatje@justice.gov. za; contact designated personisMrsBarbaraHECHTER, Advocate, see http://www.hcch. net/e/ authorities/ caabduct. html.
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Article 5 of the Law authorizes the Minister of Justice to make regulaions to give effect to
additional provisions of the Convention. Furthermore, such regulations may prescribe fees and provide
for the expenditure that is incurred due to the application of the Convention.

The Minister can also prescribe a penalty of imprisonment for a period not exceeding 12 months
or of afine for any contravention or failure to comply with the regulations.® The Law also requires the
regulations to be tabled in Parliament within 14 days of publication in the Government Gazette. Any one
of these regulations or any of their provisions may be repealed by a resolution passed by both houses of
Parliament during the session in which such aregulation has been tabled.®

B. Regulation

The Minister of Justiceissued the regulation required by the Act, and it also took effect on October
1, 1997."° It regulaes certain practical aspects of the Chief Family Advocate's duties that are imposed
by the Convention.

The Chief Family Advocate is authorized to appoint a Family Advocate or any persons to assist
him in discharging his duties that are imposed by the Convention. The appointment must be in writing
and should contain the conditions of the appointment. However, in urgent cases an appointment may be
given orally with a confirmation in writing made subsequently.*

When a person who has the right to custody applies to the Chief Family Advocate for assistance
under the provisions of the Convention, the application constitutes authorization to perform all the duties
imposed on him by the Convention. The Chief Family Advocate or the person designated by him may
appear on the applicant's behalf in any proceeding to give effect to the provisions of the Convention.*

If the applicant does not want to appoint alegal representative and does not qualify for legal aid,
“the Chief Family Advocate or a Family Advocate shall appear on behaf of an applicant in any court
proceedings that may be necessary to give effect to the provisions of the Convention.” ** Any person who
obstructs the Chief Family Advocate or a person designated by him to carry out the duties he is charged
with by the Convention may be fined or sentenced to i mprisonment for a period up to 1 year.™

If an application for the return of a child or for the right of access to a child is successful, the
Chief Family Advocate may recover the expenses or costs incurred by the Advocate or persons assisting
him. The fee for the Chief Family Advocate or Family Advocatesis 50 rand (US$7.50) per hour and a
maximum amount of 300 rand (US$45) per day.*® If the person who is assisting a family Advocate is not

® Supra note 2, art. 5.

°1d. at 193.

* Qupra note 3, reg. No. 1282 of 1996, at 2.
*1d. 83, a 3.

21d. § 2.

¥ 1d. 85.

*1d. §4.

*1d. §6.
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an officer in the public service, such as a tracing agent, the fee for locating the child is 280 rand
(US$41.90) plus expenses.

II. Domestic Laws Regarding Child Abduction and Parental Visitation
A. Custody and Parental Visitation Rights

Under South African law, custody of children vests in both parents, unless they are divorced or
separated. Courts must settle the custody issue before they can grant a divorce. *°

Parents may conclude a custody agreement, which has to satisfy the court to be incorporated in
the divorce decree. 1n the absence of such an agreement, the court makes the custody order by taking into
consideration the beg interests of the child. A custody order does not deprive the non-custodian parent
of al hisrights. Heis entitled to reasonable access, unless the court finds that it is in the child's best
interest to deny it.

The non-custodian parent can obtain access to his child by an arrangement with the custodian
parent. In the absence of an agreement, the court can make an order regarding visitation rights and lay
down its particulars. The access order may be given when the high court is granting a divorce decree or
when a parent applies for it.*’

B. Parental Child Abduction

If a non-custodian parent abducts his child, he may be held in contempt of court. A custodian
parent whose child has been abducted may apply to the court for the child sreturn. “Insuchacaseacourt
may order that the child be returned to the custodian spouseor it may order that the sheriff take possession
of the child in order to deliver it to the custodian spouse...”*® At present, South Africa does not have a
specia penalty for parental abduction.

C. Obstruction of Parental Visitation

If a custodian parent obstructs the visitation rights of the other parent in any way, he may be held
criminally responsible and may be liable to afine not exceeding 200 rand (US$30) and/or to imprisonment
for aperiod not exceeding 1year.” A custodian parent is required to notify the other parent of any change
in his residential address in writing. Otherwise he may be liable to a fine not exceeding 100 rand.*

** Qupra note 2, Act 70 of 1979, § 6(1) at 425.

'W. A. Joubert ed., 16 THE LAW OF SOUTH AFRICA, 170-172 (Durban, 1998).
¥ 1d. at 176.

¥ Supra note 2, Law No. 93 of 1962, § 1(1), at 181.

*1d. §1(3).
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III. Court System and Structure — Courts Handling the Hague Convention
A. Court System and Structure

The South African court system consists of general courts and special courts. Generd courtsare
the Constitutional Court, the Supreme Court of Appeal, the High Courts including any high court of
appeals, and the Magistrate Courts. Special courts include the labor courts, land claims courts, family
courts, tax courts, water Courts, and equality courts.

The Constitutional Court congsts of a President, Deputy President, and nine Members. This
Court is the highest court on congitutional matters. The Supreme Court of Appeal consists of a Chief
Justice, a Deputy Chief Justice, and as many Members as determined by an act of Parliament to meet the
need of the Court. It is the highest court of appeal except for constitutional matters.*

The High Court may decide on any matter that is not assigned to another court because of its
nature or the amount involved. However, “the judge president...may at any time direct that a matter be
heard by a full court consisting of as many judges as he may determine.”* The Magistrate Court is a
lower court with only alimited jurisdiction. The High Court is the court of first instance that will hear
cases when brought under the provisions of the Convention. It is also the court that determines the custody
of minor children and the visitation rights of the non-custodian parent.

B. Court Decisions
LSv. AT and another®*-— Decision was rendered on December 4, 2000 to return a child to Canada.
1. Facts

The mother was born in South Africa and the father in Italy. They were married in South Africa
in June 1989, and lived for some years in Italy; in July of 1997, they emigrated to Canada, and resided
in British Columbia. In July 1999, a consent paper was made an order of the Supreme Court of British
Columbia, granting the mother sole custody of the child and the father visitation rights. Following their
divorce in May 2000, the parties consented that the issues of custody and visitation would be further
investigated and that the mother (the defendant) would be allowed to travel to South Africawith the child
for a1 month period. The parties further agreed that the father would have sole custody of the child in the
event that the child was not returned to British Columbia. The mother and the child left for South Africa
and did not come back. Upon thefather’ s request the British Columbia court ordered the mother to deliver
the child to the father who gained sole custody and guardianship and to arrest the mother if she breached
theorder. Inaddition, the court requested that the South African family advocate ensure the prompt return
of the child to British Columbia.

2. Decision of the Constitutional Court

The Court rejected the claim that the Hague Convention contradicted the South African
constitutional principle that a child’s best interests are paramount in every matter concerning the child.

" Qupra note 2, Law No. 108 of 1966, 8§ 167, 168, at 1291.
2 Qupra note 2, at 103.

2 2001(2) BCLR 152 (CC); 2000 SACLR Lexis 90.
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The Court held: “the purpose of the Convention is ... to ensure, save in the exceptional cases provided
for in article 13 (and possibly in article 20), that the best interests of achild whose custody isin dispute
should be considered by the appropriate court. It would be quite contrary to the intention and terms of
the Convention were a court hearing an application under the convention to allow the proceedings to be
converted into a custody application ... . The Convention seeks to ensure that custody issues are
determined by the court in the best position to do so by reason of the relationship between its jurisdiction
and the child. That Court will have access to the facts relevant to the determination of custody.” The
Court further concluded that the facts were “insufficient to support a finding that the return of the child
to British Columbia involves the grave risk of the harm referred to in article 13 of the Convention.”

The Court ordered the return of the child to Canada under the condition of several undertaking
taken by the parties, including the mother having de facto custody pending the final adjudication and
determination of the Supreme Court of British Columbia on the issues of custody, access, and care.

IV. Law Enforcement System

As explained above, in the absence of voluntary compliance with a court order in regard to the
return of an abducted child, the court may order the sheriff to take possession of the child in order to
deliver him to the custodian parent. Denia of visitation rights is an offense in South Africa, and the
offender may be prosecuted to force him to comply with the court order. In addition, the penalties
prescribed by the regulation for obstructing the Chief Family advocate helping the return of a child or
securing visitation rights under the Convention is a serious deterrent.

V. Legal Assistance Programs

The Legal Aid Act* establishes the Legal Aid Board with the objective of rendering legal ad to
indigent persons and providing legal representation at state expense.” The Act does not define an indigent
person. However, the Board lay